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VALIDITY OF STATE LAWS REGULA- 
TING BILLS OF LADING. 


At common law a common carrier incurred 
certain liabilities, but could restrict them by 
a contract between him and the shipper. In 
some of the States, laws have been passed 
which prohibit the carrier from thus limiting 
his liability at common law.1 At common 
law a bill of lading was only quasi negotiable. 
It had many qualities peculiar to an ordinary 
chose in action. If an agent, for instance, 
signéd a bill of lading without having received 
the goods, the carrier was not liable thereon to 
the holder, although he was a bona fide pur- 
chaser for value.2 In some States laws have 
been passed which make the carrier liable to 
a bona fide holder for value of a bill of lad- 
ing when it is issued byan agent, although 
the goods have not been received by him.* 
Another incident of a bill of lading at com- 
mon law is that an indorsee can not maintain 
an action thereon in his own name.* In some 
States, laws have been passed making a bill of 
lading negotiable and enabling the indorsee to 
maintain an action thereon in his own name.® 

At the common law an antecedent debt was 
not such a consideration as would make a 
purchase for value.6 In some of the States 
laws have been passed putting bills of lading 
on the same footing as promissory notes and 
bills of exchange, although they are signed 
in another State, provided that the goods are 
to be delivered in the State.7 These laws of 
the various States naturally suggest the in- 
quiry as to how far the States may regulate 
bills of lading. 


1Talbott v. 
Iowa, 247. 

2 Baltimore, etc. R. Co. v. Wilkens, 44 Md. 11. 

§ Acts of Maryland (1876), ch. 262, sec. 2. 

4 Thompson vy. Dominy, 14 M. & W. 403. 

51 Wag. Mo. Stats. 220; 1 Brightly’s Purdon’s Di- 
gest, 114. 
@° Rodger v. Comptoir D’Escompte, L. R.2 P. C. 
393; Holbrook v. Vose, 6 Bosw. 76; Lesassier v. 
The Southwestern, 2 Woods, 35; Powell v. Bradlee, 9 
G. & J. 220. 

7 Acts of Maryland (1876), ch. 262, sec. 1. 
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The power of Congress to regulate com- 
merce among the several States is very bufjad. 
It comprehends intercourse between the citi- 
zens of the several States ;* it extends to the 
transportation of goods or passengers :° it 
embraces the vehicles of commerce as well as 
the articles of commerce;! it includes the 
contract with the seaman,’’™ as wellas the navi- 
gation of the vessel ;!? in fine, it reaches every- 
thing that is essential to commercial intercourse 
between the citizens of the several States. That 
a bill of lading is within the scope of this 
power is not now an open question. In Almy 
v. State,1* where the validity of a State tax 
on a bill of lading arose, Chief Justice Taney 
said: ‘*Buta tax or duty on a bill of lading, 
although differing in form from a duty on the 
article shipped, is in substance the same 
thing; for a bill of lading, or some written 
instrument of the same import, is necessarily 
always associated with every shipment of ar- 
ticles of commerce from the ports of one 
country to those of another. The necessities 
of commerce require it, and it is hardly less 
necessary to the existence of such commerce 
than casks to cover tobacco or bagging to 
cover cotton, when such articles are exported 
to a foreign country ; for noone would put his 
property in the hands of a shipmaster with- 
out taking written evidence of its receipt on 
board the vessel, and the purposes for which 
it was placed in his hands. The merchant 
could not send an agent with every vessel to 
inform the consignee of the cargo what arti- 
cles he had shipped, and prove the contract of 
the master if he failed to deliver them in 
safety. A bill of lading, therefore, or some 
equivalent instrument of writing, is invari- 
ably associated with every cargo of mer- 
chandise exported to a foreign country, and 
consequently a duty upon that is in sub- 
stance and effect a duty on the article ex- 


8 Gibbons v. Ogden, 9 Wheat. 1. 

9The Passenger Cases, 7 How. 283; Welton v. 
State, 91 U. S. 275; 3 Cent. L. J. 116, State v. Freight 
Tax, 15 Wall. 232; Chy Lung v. Freeman, 92 U. 8S. 
275, 3 Cent. L. J. 237. 

10 White’s Bank v. Smith, 7 Wall. 646; Mitchell v. 
Steelman, 8 Cal. 363; Brig Wilson v. U. 8.,1 Brock. 
423. 

11 Cooley v. Board of Wardens, 12 How. 299, 316; 
The Chusan, 2 Story. 455, 465; Ex parte Wm. Pool, 
2 Va. Cas. 276. 

12 Gibbons v. Ogden, 9 Wheat. 1; Murphy v. North- 
ern Trans. Co., 15 Ohio St. 553. 

13 24 How. 169. 
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ported.”’ It is true that the State law in this 
case was declared void, because it was a tax 
on exports; but in the case of Woodruff v. 
Parham, it was held to be void because it 
was a regulation of the transportation of 
goods from one State to another. 

Inasmuch as the power of Congress to reg- 
ulate commerce embraces bills of lading, 
there are only two questions to be deter- 
mined: First, Is the power of Congress over 
them exclusive? Second, Are the statutes reg- 
ulations of commerce, within the meaning of 
that term as used in the Constitution? 
In determining whether the power is ex- 
clusive, it is necessary to consider the nature 
of the subject on which that power is to be 
exercised ; for the mere grant of the power to 
Congress does not in all cases per se deprive 
the States of the power to legislate upon sub- 
jects pertaining to commerce. But if the 
subject is in its nature national, or admits 
only of one uniform system or plan of regu- 
lation, then it is of such a nature as to re- 
quire exclusive regulation by Congress; if on 
the other hand, the subject is local and not 
national, then the States may legislate in the 
absence of Congressional legislation.1® The 
transportation of merchandise through a State 
or from one State to another is in its nature 
national, and admits of but one regulating 
power.!7 It was indeed the prominent idea 
in the minds of the framers of the Constitu- 
tion, when the power to regulate commerce 
among the several States was committed to 
Congress. A power to prevent embarrassing 
restrictions by any State was the thing de- 
sired. The power to regulate a bill of lading 
is a power to regulate the transportation of 
merchandise. A bill of lading is a double 
contract; it is a contract between the con- 
signor and the carrier fixing the terms of the 
transportation ; itis also a contract between 
the consignor and the consignee, and deter- 
mines their respective rights to the goods. 
This instrument which is thus necessarily as- 
sociated with every shipment of articles of 
commerce from one port to another, is an 
instrument which determines the rights of all 


48 Wall. 128. 

5 Cooley v. Board of Wardens, 12 How. 299. 

16 Cooley v. Board of Wardens, 12 How. 299; State 
Freight Tax, 15 Wall. 232. 

1 State Freight Tax, 15 Wall. 232; Welton v. State, 
91 U.S. 275, 3 Cent. L. J. 116. 





the parties who are concerned in the trans- 
portation thereof. It is therefore manifest 
that the power #o ‘regulate that instrument is 
a power to regulate the transportation, and 
the. power of Congress must be exclusive of 
the power of the several States. 

But it may be said that it is not every law 
relating to a bill of lading,that is a regulation 
of commerce. This is conceded, and that 
concession raises the second question: Are 
the statutes regulations of commerce, within 
the meaning of that term as used in the Con- 
stitution? The power to regulate is the power 
to prescribe the rule by which commerce is to 
be governed.?® In determining whether such 
laws are regulations of commerce within the 
implied prohibition of the Constitution, it be- 
comes necessary to consider the kinds of pow- 
er which a State may exercise. The subjects 
upon which a State may legislate may be di- 
vided into three classes. Ist. Subjects that 
are in their uature local.19 Dams, bridges, fer- 
ries, canals, and pilots are subjects that are 
local in their nature. 2nd. Subjects that are 
embraced within the police power of the 
State.2° Police powers are such as may be 
necessary for the safety, comfort or well-be- 
ing of society. Laws relating to quarantine, 
inspection, the sale of intoxicating liquor, and 
the mooring of vessels in a harbor are exam- 
ples of such laws. 3d. Under its general 
powers of legislation, a State may enact laws 
that incidentally affect commerce. 

A statute which makes the principal respon- 
sible for the act of his agent in issuing a bill 
of lading is manifestly not a regulation of 
commerce. It does not affect the transport--: 
ation of the goods, or the construction of the 
terms of the contract. It merely creates a 
capacity to make a contract. It affects com- 
merce in the same manner as a statute would 
that enabled a feme covert to bind herself by 
a commercial contract. A statute that mere- 
ly makes a bill of lading negotiable is not a 
regulation of commerce, for its only effect is 
to enable the holder to sue in his own name. 
If the action were brought in the State that 


18 Gibbons v. Ogden, 9 Wheat. 1. 

19 Cooley v. Board of Wardens, 12 How. 299; Gil- 
man v. Philadelphia, 3 Wall. 713. 

2 Gibbons v. Ogden, 9 Wheat. 1; Mayor v. Miln, 11 
Pet.'102. 

21 Gibbons v. Ogden, 9 Wheat. 1; Sherlock y. Al- 
ling, 93 U.S. 99. 
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enacted the statute, it would be merely a reg- 
ulation of the practice in its courts. If the ac- 
tion were brought in another State, it would 
not vary the construction of the contract or 
alter the rights of the parties between them- 
selves. A statute prohibiting a carrier from 
restricting his liability at common law neither 
forbids the transportation of the goods, nor 
affects the construction of the contract that 
is actually made. It simply makes certain 
contracts void without interfering in any way 
with commerce. It is an exercise of the po- 
lice power of precisely the same kind as the 
regulation of the rate of freight.?? 

But a statute which puts a bill of lading on 
the same footing as negotiable paper, although 
it is issued in another State, does affect the 
rights of the parties to the contract, and al- 
ters its construction. law a bill 
of lading is merely a symbol of the possession 
of property, and its transfer is regulated by 
the law pertaining to the transfer of proper- 
ty. The distinction between property and 
negotiable paper is that a pre-existing debt 
does not constitute a purchase for value in the 
one case while it does in the other. At the 
common law, a vendor in one State who sold 
his goods and sent taem into another State, 


At common 


may, in case of fraud, follow them and reclaim 
them, although they have been transferred 
for a pre-existing debt. A statute which 
puts the bill of lading on the same 
footing as negotiable paper deprives him 
of this right, although he is engaged in inter- 
State commerce. It is, therefore, most man- 
ifestly a regulation of commerce, It is not 
merely a regulation of commerce, but it is an 
attempt to extend the legislative power of the 
State beyond its territorial limits, so as to 
reach contracts made in another State, and 
between citizens of other States. <A _ bill of 
lading given for the transportation of goods 
from one State to another is not a contract 
that is to be performed in the State where the 
goods are to be delivered. It provides for 
transportation as well as delivery, and the 
performance is to take place along the whole 
line of the route. Its 
fore, must be governed by the laws of the 
place where it is made.*? When one State, 


construction, there- 


2 Munn v. People, 4 Cent. L. J. 250. 
% Morgan v. New Orleans, etc. R. Co., 2 Woods. 
244; Talbott vy. Merchants’ Dispatch & Trans. Co., 41 





therefore, attempts to affect a bill of lading 
made in another State, and convert it into 
negotiable paper when it is merely a chose in 
action, a symbol of the possession of prop- 
erty in the State where it is made, it exceeds 
the proper limits of its legislative power.** 

From whatever source a State claims to 
derive its power to enact laws affecting com- 
merce, whether from its power to legislate 
upon subjects of a local nature, or from its 
police power, or from its general powers of 
legislation, it can not lawfully enact any dis- 
criminating legislation. The Constitution 
imposes this restriction upon a State, even in 
the exercise of its legitimate powers ; for such 
legislation is a regulation of commerce, and 
within the scope of its inhibition.2° <A State 
can not enact laws discriminating between its 
citizens and the citizens of other States,?° or 
between its products and the products of 
other States,2? or between internal commerce 
and commerce between the States.*° Nor is 
it necessary that the discrimination shall ap- 
pear upon the face of the statute. It is suf- 
ficient if the practical effect of the statute 
makes a discrimination between its citizens 
and the citizens of other States. A statute 
which puts bills of lading made in another 
State on the same footing as negotiable paper 
does in its practical operation discriminate 
in favor of the citizens of the State; for al- 
though the citizens of other States are not 
prohibited from having goods delivered to 
them within its limits, yet, in fact, the great 
mass of the business within a State is done by 
the citizens of that State. A State that is extens- 
ively engaged in commerce would, therefore, 
inevitably give its citizens an advantage over 
the citizens of other States by such a law. 
But such a statute does in fact discriminate 
between citizens of the State’ transacting 
business within its limits, and citizens of an- 
other State. If an insolvent debtor con- 
ceives the fraudulent scheme of buying good 
sand turning them over to a preferred cred- 


Iowa, 247; MeDaniel v. Chicago, ete. R. Co., 28 Iowa, 
412: Peninsular, ete. Co. v. Shand, 138 Moore P. 
C. C. 272: The Biohm, 1 Ben, 228. 

4% Baldwin v. Hale, 1 Wall. 223; State 
Foreign Held Bonds, 15 Wall. 300. 

%5 Cooley v. Board of Wardens, 12 How. 299; Vea- 
zie v. Moor, 14 How. 568. 

% Gibluons’y. Ogden, 9 Wheat. 1. 

27 Welton v. State, 91 U. 8S. 275, 3 Cent. L. J. 116. 

% Brock v.The John M. Walsh; 24 Int. Rey. Ree. 207. 
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itor, and then buys goods from a citizen 
of the State and from a citizen of another 
State, the two vendors would not, if the stat- 
ute were valid, stand on the same footing. 
The citizen of the State could reclaim his 
goods;79 the citizen of another State 
could not reclaim his goods. The only 
difference in them would be in the effect giv- 
en to a bill of lading by the statute. The 
citizen of the State would he protected by the 
beneficent principles of the common law, 
which jealously guards the sanctity of the 
title to property ; the citizen of another State 
would be deprived of that protection by the 
statute. Yet a citizen of any State who em- 
barks in commerce is not bound to know the 
laws of other States. He has a right to pre- 
sume that he will be there protected by the 
common law. The absence of any legislation 
by Congress upon the subject is itself ‘‘equiv- 
alent to a declaration that inter-State com- 
merce shall be free and untrammeled.’’ ° If 
the rule of law were otherwise, and if each 
State could enact its own statutes declaring 
the effect to be given to a bill of lading for 
goods to be delivered within its limits, a per- 
son engaged in commerce would have to know 
the laws of each State, in order to know the 
terms of the contract of shipment, and his 
rights under it. This would lead to infinite 
perplexity. But the Constitution was estab- 
lished for the express purpose of avoiding 
the confusion inevitably created by a multi- 
plicity of laws enacted by different legislative 
bodies. It requires that in matters of inter- 
State commerce there shall be one uniform 
law; not one law for one State and another 
law for another State, but the same law for 
each and all the States. Non erit alia lex 
Rome, alia Athenis, alia nunc, alia posthac, 
sed et apud omnes gentes et omni tempore una 
eademque lex obtinebit. 





CURIOSITIES IN THE LAW OF WAGERS. 


Contracts of wager are valid at common law, 
except} those contrary to public policy. or of 
a nature to wound or prejudice the feelings or 
interests of individuals. Smith’s Leading Cases, 


% Donaldson v. Farwell, 98 U. S. 631; 8. C., 
3 Biss. 451; Barnard v. Campbell, 55 N. Y. 256; s.C., 
58 N. Y. 73. 





_ © Welton ¥. State, 91 U.S. 275, 3 Cent. L. J. 116. 


Vol. I., p. 281. By statute in the United States, 
wager contracts have been variously construed. 
In Ohio, Iowa, Vermont, Pennsylvania and South 
Carolina, all eontracts of wager are held void. 
They have been questioned in Kentucky, Maine, 
New Hampshire, Delaware and Arkansas, while 
they are still upheld in California and Texas when 
not prohibited by statute or against public policy, 
the common law not having been changed. Of 
wagers contrary to public policy are bets on elec- 
tions. Wheeler v. Spencer, 15 Conn. 28; McKee 
v. Manice, 11 Cush. 357. : 

Lord Campbell gives the following instances 
among the decisions of Lord Mansfield of cases 
arising out of wagers. Mr. Cookington and Mr. 
Pigott, two licentious young men—celebrated 
characters on the turf—being heirs to great es- 
tates, agreed to wager a large sum upon the sur- 
vivorship of their respective fathers, or, as it was 
termed, ‘‘to run their fathers.’’ The former, how- 
ever, feeling some little remorse, Lord March, af- 
terwards Duke of Queensbury, agreed to stand in 
his place, and mutual notes were given for the 
payment of the sum staked. It turned out that 
Mr. Pigott’s father was at that time actually dead, 
of which neither party had any knowledge or sus- 
picion. Lord March brought an action on the 
wager, which the counsel for the defendant in- 
sisted was illegal and void. Lord Mansfield in 
giving judgment said: ‘The question is what the 
parties really meant. The material contingency 
was, which of. the two young heirs should come to 
his father’s estate first? It was not known that the 
father of either of them was then dead. All cir- 
cumstances show that, if this possibility had been 
thought of, it would not have made any difference 
in the bet, and there is no reason to presume that 
they would have excepted it. The intention was, 
that he who came first to his estate should pay the 
sum of money to the other, who stood in need of 
it. That the event had happened was in the con- 
templation of neither party. The contract was 
fair, and by the just interpretation of it, the 
plaintiff is entitled to recover.’? A decision of 
Lord Mansfield which excited much interest was 
that upon the sex of the Chevalier D’Eon. Da 
Costa v. Jones, Cowp. 729. The Chevalier had 
served as a military officer, had acted as a di- 
plomatist, and had fought duels; but his appear- 
ance was very effeminate; and after he had resided 
some years in England frequenting race courses 
and gaming houses in male attire, Mr. Da Costa 
wagered a large sum with Mr. Jones that the sup- 
posed Chevalier was a woman, and brought an 
action to recover the amount. The case coming 
on before Lord Mansfield at nisi prius, he allowed 
the trial to proceed, and, after many witnesses 
had been examined, found a verdict for the 
plaintiff. But the case was subsequently brought 
before thes whole court—when, the verdict being 
admitted to be according to the fact, the question 
was learnedly discussed whether the action was in 
point of law maintainable? Lord Mansfield said: 
“The trial of this cause made a great noise all 
over Europe; and, from the comments made upon 
it, and farther consideration, I am sorry that I did 
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not at once yield to the consideration that it led 
to indecent evidence, and was injurious to the 
feelings and interests of a third person. I am sor- 
ry, likewise, that the witnesses subpcenaed had 
not been told they might refuse to give evidence 
if they pleased. But no objection to their being 
examined was made by the counsel for the de- 
fendant; nor did any of themselves apply for pro- 
tection or hesitate to answer. I have since heard 
that many of them had been confidentially em- 
ployed by the person whose sex was in contro- 
versy, in the way of their profession or business. 
That any two men by laying a wager concerning 
a third party may compel his physicians, servants 
and relations to disclose what they know about his 
person, would have been an alarming proposition. 
Mere indecency of evidence is no objection to its 
being received when it is necessary to the decis- 
ion of a civil right or a criminal liability. Upon 
this ground we think that Mr. Justice Burnet was 
wrong in refusing to try the case before him, 
where a young lady brought an action of slander 
for saying that she had a defect in her person 
which unfitted her for marriage, and the defend- 
ant alleged in his plea that she had such a defect; 
for there, if the statement was false, the plaintiff 
had received a grievous injury for which she was 
entitled to exemplary damages; and if it was true, 
the defendant ought to have been freed from the 
charge of a malicious lie, however he might still 
be liable to censure for indelicately proclaiming 
the truth. But if it had been merely an action on 
a wager whether the young lady had such a de- 
fect, it would have been nearly the present case, 
and [ think the judge would have been well justi- 
fied in refusing to proceed with the trial, or declar- 
ing that the supposed contract was void in in- 
stantly nonsuiting the plaintiff. Indifferent 
wagers upon indifferent matters, without interest 
to either of the parties, are certainly allowed by 
the law of this country. * * * * Wecometo 
the present case. There is a person who repre- 
sents himself to the world asa man, is stated in 
the record to be Monsieur le Chevalier D*Eon, has 
acted in that character in a variety of capacities 
and has his reasons and advantages in so appear- 
ing. Shall two indifferent people, by a wager be- 
tween themselves, try whether he is a cheat and 
impostor, and be allowed to subpcena all his inti- 
mate friends and confidential attendants to give 
evidence that will expose him all over Europe? 
* * * * We have no authority to declare all 
wagers illegal; a wager whether the next child 
is a boy or a girl hurts noone. But are we to lay 
down doctrine which would give validity to a 
wager whether a young woman had a mark upon 
a particular part of her body and authorize the 
calling of her chambermaid to prove it? The pres- 
ent wager being indecent in itself and manifest- 
ing a gross injury te a third person, is not to be 
endured. ‘Judgment for defendant.’’ Lord Camp- 
bell adds ina foot-note, ‘‘Although the verdict 
was set aside on legal grounds, it was allowed to 
settle many other bets which had been made on 
the same question. The Annual Register for 1765, 
p. 167 says, ‘By this decision no less a sum than 





£75,000 will remain in this country, which would 
otherwise have been transmitted to Paris. The 
Chevalier has left England declaring that she had 
no interest whatever in the policies opened on her 
sex.’ The Chevalier then assuming female attire 
remained in France supported by a pension from 
the French Government, for having been long a 
spy of Louis XV, till the breaking out of the Rev- 
olution in 1790. He then came to England, and,. 
being in great distress, lived with a lady of repu- 
tation as her companion; but, dying in the year 
1810, was found on a post-mortem examination, to 
be of the sex which he had originally claimed and 
in all respects perfectly formed.” 

That wagers concerning the person of another 
have been held void is settled in other cases. 
Judge Buller, in the case of Good v. Elliot, 3 'T. 
R. 693, said that a bet on a lady’s age, or wheth- 
er she had a mole on her face, was void. No per- 
son had a right to make it a subject of discussion 
ina court of justice, whether she passed herself 
in the world to be more in the bloom of youth 
than she really was, or whether what was appar- 
ent to every one who saw her was a mole or a 
wart; although a lady could not bring an action 
against a man for saying she was thirty-three 
when she passed for only twenty - three, nor 
for saying she had a wart on her face. Nor 
would the courts try a wageras to whether a 
young lady squints with her right eye or with her 
left. 

As to whether insurance policies constitute 
wagers has been a considerably litigated ques- 
tion. In the case of Godsall v. Boldero, 9 East, 
72, the life of William Pitt, the statesman, was 
insured by plaintiffs, coachmakers, who, having 
been paid the amount of their debt by his exec- 
utors, sought to recover from the insurauce com- 
pany the amount insured. Lord Ellenborough 
held that they could not; that the contract was 
not by way ef wager but one of indemnity; and 
as such, plaintiffs, after the payment of their debt, 
could proceed no further. But in the case of 
Dalby v. India & London Life Assurance Com- 
pany, 15 C. B. 365, this decision was overruled by 


‘ Baron Parke, who said, substantially: ‘This was 


an action on a policy of life insurance brought by 
the plaintiff as trustee for the Anchor Assurance 
Company upon a policy for £1,000 on the life of 
the Duke of Cambridge. The Anchor Life As- 
surance Company had insured the duke’s life in 
four separate policjes, two for £1,000, and two for 
£500 each, granted by that company to a Mr. 
Wright. Having limited their insurances to £2,- 
000 on one life, and this insurance exceeding it, 
they effected a policy for the defendant for £1,000 
by way of counter insurance. At the time the 
policy was subscribed by the defendants, the An- 
chor Company had unquestionably an insurable 
interest to the full amount. Afterwards, an ar- 
rangement was made between the office and Mr. 
Wright, for the former to grant an annuity to Mr. 
Wright and his wife in consideration of a sym of 
money, and of the delivering up the four policies 
to be canceled, which was done; but one of the 
directors kept the present policy in force by the 
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payment of the premiums till the duke’s death. 
It may be conceded for the purpose of the present 
argument, that these transactions between Mr. 
Wright and the office totally put an end to that 
interest which the Anchor Company had when 
the policy was effected, and that at the time of 
the duke’s death, and up to the commencement of 
the suit the plaintiff had no interest whatever. 
* * * * This species of insurance in no way 
resembles a contract of indemnity. Policies of 
assurance against fire and against marine risks are 
both properiy contracts of indemnity. * * * * 
But it is said that the case of Godsall v. Boldero 
has concluded the question. Upon considering 
this case, it is certain that Lord Ellenborough de- 
cided it upon the assumption that a life policy 
was in its nature a contract of indemnity; * * * 
but though we are satisfied that the case of God- 
sall v. Boldero was founded on a mistaken anal- 
ogy and wrong, we should hesitate to overrule it, 
if it had been constantly approved and followed. 
* * * * Since that case we know praciically 
that the insurance offices generally speaking have 
not availed themselves of the decision, as they 
found it very injurious to their interests to do so; 
* * * * and it may be truly said that instead 
of the decision being uniformly acquiesced in and 
acted upon, it has been uniformly disregarded.” 
It is now generally held in this country that when 
an insurance is effected without interest, or where 
there is a subsequent failure of interest, the-policy 
is in the nature of a wager, and, consequently 
void. The contract of insurance is now held to 
be one of indemnity. As to the character of the 
interest necessary to render the policy valid, the 
court in one case (Trenton M. Life Ins. Co. v. 
Johnson, 4 Zab. 576), has saidif interest is requi- 
site, it need not bea direct or pecuniary interest,or 
other than that which parent and child, sister and 
brother, husband and wife, and other near rela- 
tives have, in the continuance of the support and 
solace derived from each other’s society and good 
offices, and that a partner may insure the lives of 
his co-partners, and even of the agents employed 
to transact or manage the business of the firm. 
‘The reason for the rule is that to insure the life of 
another without an interest in its continuance is 
to give rise to an interestin his death. Ruse v. 
Ins. Co., 23 N. Y. 516. The question as to 
what contracts are insurances as distinguished 
from wagers, is commented on by Grose, J., in 
the construction of the English statute upon the 
subject, who said that to construe every wager on 
an event to be a policy, would have the effect of 
dividing all written wagers into two classes: 1. 
Wagers upon questions capable of solution in 
presenti; 2. Wagers upon questions incapable of 
solution in presenti or events. For instance, under 
the former class would fall a wager whether a par- 
ticular horse is black or white, since the color of 
the horse is an existing fact; under the second 
class, a wager whether the foal a mare now goes 
with will be black or white, as that is a wager 
upon arn event. Butif such really were the dis- 
tinction between the cases comprised and those 
not comprised within the statute (the statute 14 G. 
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III. ch. 48, enacted ‘that no insurance shall be 
made by any person or persons, bodies politic or 
corporate on the life or lives of any other person 
or persons. or any other event or events whatso- 
ever, wherein the person or persons for whose 
use, etc., such policies shall be made, shall have 
no interest, or by way of gaming or wagering 
* * * * shall be null and void’), it would be 
a very thin one indeed; for, after all, if two men 
lay a bet upon a matter, the truth of which is 
presently ascertainable, although the thing either 
is or is not, as is asserted, and therefore its status 
can not, with reference to the general nature of 
things, be an event; still, as the betters are them- 
selves uncertain how the truth will, upon examin- 
ation, be discovered to be, their diseovery of the 
true state of things is an event, although the 
thing discovered is not. And the distinction 
would, indeed, be a fine one which should consist 
in the difference between a wager on a future 
thing, and a wager on a future discovery of an 
existing thing. Goody. Elliot, 3 T. R. 693. 





BILLS OF LADING—NEGOTIABILITY— 
FRAUDULENT VENDEE. 


TIEDEMANN vy. KNOX. 


Court of Appeals of Maryland, April Term, 1880. 


1. If aState law makes a bill of lading negotiable in 
the same sense as bills of-exchange and promissory 
notes, an indorsee who receives it from a fraudulent 
vendee, with instructions to take up a certain draft 
drawn by the indorsee, aceepted by the vendee and dis- 
counted by a bank with the indorsement of the drawer 
thereon, is a bona fide holder. 

2. Although an indorsee receives a bill of lading from 
a fraudulent vendee, with instructions to take up a par- 
ticular draft, yet if he is liable upon other drafts of the 
vendee, he may hold the goods to indemnify himself 
against that liability, although he receives notice of the 
fraud before the other drafts become due. 


MILLER, J., delivered the opinion of the court: 

The act of 1876, ch. 262, provides that ‘‘all bills 
of lading” executed in this State, or if executed 
elsewhere, providing for the delivery of merchan- 
dise within this State, ‘‘shall be, and they are 
hereby constituted and declared to be negotiable 
instruments and securities (unless it be provided 
in express terms to the contrary on. the face 
thereof) in the same sense as bills of exchange 
and promissory notes, and full and complete title 
to the property in said instruments mentioned or 
described, and all rights and remedies incident to 
such title, or arising under or derivable from the 
said instruments, shall enure to and be vested in 
each and every bona fide holder thereof for value, 
altogether unaffected by any rights or equities 
whatsoever of or between the original or any 
other prior holders of or parties to the same, of 
which such bona fide holder fer value shall not 
have had actual notice at the time he became 
such.” 
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This statute is more comprehensive and sweep- 
ing in its phraseology and effect than the statutes 
of Missouri and Pennsylvania, recently construed 
by the Supreme Court in the case of Shaw v. Mer- 
chants’ National Bank, 11 Cent. L. J. 189. In that 
ease a bill of lading for cotton was stolen from 
the bank during transit of the cotton from St. 
Louis to Philadelphia, and indorsed over to par- 
ties who advanced $8,500 thereon, and the jury 
found that when these parties received it they 
knew facts from which they had reason to believe 
that the parties from whom they took it were not 
the lawful owners of it, and had no right to dis- 
pose of it; and the question was whether. under 
these circumstanees, the indorsees acquired a 
good title to the cotton as against the bank which 
sold the bill of lading to secure the payment of an 
accompanying discounted time draft. The stat- 
utes of Missouri and Pennsylvania were relied on 
by the indorsees, which declared that bills of la- 
ding ‘*shall be negotiable by written indorsement 
thereon, and delivery in the same manner as bills 
of exchange and promissory notes.** As to these 
statutes the court, speaking by Mr. Justice Strong, 
decide that each of them simply prescribed the 
manner of negotiation—i. e., by indorsement and 
delivery, but neither undertakes to define the ef- 
fect of such transfer; and then in a very conclu- 
sive argument proceed to show that it was not 
the purpose of these laws by thus declaring bills 
of lading to be negotiable by indorsement and de- 
livery inthe same manner as bills of exchange and 
promissory notes, to totally change the character 
of such instruments and put them in all respects 
on the footing of instruments which are the rep- 
resentatives of money, and charge the negotia- 
tion of them with all the eonsequences which 
usually attend or follow the negotiation of bills 
and notes. The court therefore determine that 
the rule asserted in Goodman v. Harvey, 4 Ad. & 
El. 873; Goodman y. Simonds, 20 How. 343; Mur- 
ray v. Lardner, 2 Wall. 110, and other similar 
pases, is not applicable to a stolen bill of lading, 
or at least that the purchaser of such a bill with 
reason to believe that his vendor was not its own- 
er, or that it was held to secure the payment of an 
outstanding draft. is not a bona jide purchaser, 
and is not entitled to hold the merchandise cov- 
ered by the bill against its true owner. 

But as we have seen, the terms of our statute are 
different and more comprehensive in scope and 
purpose. Shortly before this Jaw was passed, it 
had been decided by this court, in the case of 
Baltimore, ete. R. Co. v. Wilkens, 44 Md. 27, that 
the law does not regard bills of | ading ‘tas nego- 
tiable in the same sense in which a bill of ex- 
change and promissory note is so,’’ and the legis- 
lature using the very language of this decision 
declares they shall be negotiable instruments and 
securities, ‘‘in the same sense as bills of exchange 
and promissory notes.*’ The act thus affirms that 
hereafter such instruments shall be what the 
court, in view of the then existing law declared 
they were not, and then in very explicit terms 
provides that the effect of their negotiation or 
transfer shall be to vest the title to the property 
mentioned in them in every successive bona fide 








holder for value, wholly unaffected by any rights 
or equities between the original or any other prior 
holders of which he had not actual notice at the 
time he received them. This is avery different 
thing from merely prescribing that the manner 
of their negotiation shall be by indorsement and 
delivery. The present case, however, does not 
require us to construe or give effect to this stat- 
ute, save in one or two particulars, and does not 
raise the question presented in the case decided 
by the Supreme Court. 

The only question relating to this act we now 
propose to decide is this: It has been argued by 
the appellant’s counsel that the bills of lading in 
this case were received by the appellee in pay- 
ment, or were made use of by him to pay, an 
antecedent debt due him by the party from whom 
he received them; that an antecedent debt is not 
sufficient to constitute a purchase for value of a 
chattel, while it is as respects a promissory note; 
and he insists the statute has not changed the 
law, so as to place bills of lading, which are 


mere symbols of the possession of prop- 
erty, on the same footing with notes in 
this regard. But assuming the facts to be 


as stated, we are clearly of opinion the stat- 
ute has effected such change in the law, and that 
a party receiving a bill of lading in payment of an 
antecedent debt becomes a purchaser and bona 
Jide holder thereof for value, as effectually as if it 
had been a bill of exchange or promissory note. 

Having thus disposed of this preliminary ques- 
tion, raised in argument rather than directly pre- 
sented by any of the rulings of the court to which 
exceptions were taken, we now proceed to consid- 
er those rulings, and this necessitates a brief 
statement of the main facts of the case. 

Earnest Waltjen, trading under the firm name 
of *John Campsen & Co.’ did business in 
Charleston, South Carolina, as a miller, graim 
dealer and commission merchant. The appellant 
(the plaintiff below) was a flour merchant in St. 
Louis, and James Knox, the defendant and appel+ 
lee, was a commission merchant in Baltimore, 
trading under the firm name of James Knox & 
Co. There had been for some time business deal- 
ings between Campsen & Co., and Knox & Ce., 
and among other transactions of a similar charac- 
ter, there was a draft for $1,803.75 drawn by Knox 
& Co. to their own order, and accepted by Camp- 
sen & Co., which fell due on the 19th of Septem- 
ber, 1878; and this draft Knox & Co. had indorsed 
and proeured to be discounted by the Citizens’ 
National Bank in Baltimore. About the 9th or 
10th of September, 1878, Campsen & Co. pur- 
chased a lot of flour from the plaintiff through one 
West, the plaintiff's agent in Charleston, to be 
shipped to Charleston via Baltimore, subject to 
the order of Campsen & Co., and about the same 
time also purchased other flour from other par- 
ties in St. Louis to be shipped in the same way. 
The reason assigned for shipment by this route, 
was that Campsen & Co. had made arrangements 
with the Merchants’ Steamship Company, running 
between Baltimore and Charleston, (in which 
Waltjen appears to have been interested) for a de- 
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duction on freight when they received a certain 
amount of goods to be shipped by one steamer. 
‘The plaintiff and the other parties in St. Louis 
‘shipped the flour by rail, consigned to Campsen 
-& Co., Baltimore, and forwarded to them the bills 
-of lading therefor. On the 16th of September, 
Campsen & Co., wrote from Charleston to Knox 
& Co. in Baltimore, a letter enclosing bills of lad- 
ing indorsed by them in blank for 500 barrels of 
flour from St. Louis, and directed them to hold 
the same for the writer’s account, as they were 
not able to get through-freight via the Baltimore 
steamers at present, and they then add, ‘This 
flour should be there when you receive bills of 
lading; so please attend to it at once. We may 
draw on you for amount to pay our draft due 19th 
inst., and if not, take same up and charge to our 
account.’’ Upon receipt of this letter with the 
enclosed bills of lading, Knox & Co. paid and 
took up the draft due on the 19th as requested. 
On the 20th Campsen & Co. wrote another letter 
to Knox inclosing a bill of lading indorsed in the 
same way for 200 barrels, thus making 700 in all, 
and in this they direct him, if he could not ship 
the flour to them at fifteen cents per barrel, to 
hold it for their account, or ship it to a good 
market, or, if he thought best, to sell it in Balti- 
more, but not at a loss, and place the net pro- 
ceeds to their credit. The flour began to arrive 
in Baltimore on the 18th, and on the 22d the last 
of it was received. Knox tried to sell it in Bal- 
timore without success, and was unable to for- 
ward it to Campsen & Co., at the rate they 
named. He then, on the 24th, shipped it to Liv- 
erpool and drew a draft on the consignees with 
a bill of lading attached, which he had discount- 
ed, and the procéeds of which he received and re- 
tained. After this he was informed by a letter 
from Campsen & Co. dated the,25th, of their fail- 
ure, and on the 27th he received telegrams from 
the plaintiff and the other parties in St. Louis to 
hold the flour subject to their order as it had not 
‘been paid for, and they had been defrauded, 
To these telegrams he replied that the flour came 
regularly to his hands, and had been shipped to 
Europe; that Campsen & Co. owed him over 
$6,000, and he should retain the flour or its pro- 
‘ceeds against that indebtedness. The proceeds of 
the flour bought from the plaintiff was not sufii- 
cient to pay the draft, which fell due on the 19th 
of September, and which was taken up by Knox 
on that uay. It is further shown that Knox also 
paid other accounts of Campsen & Co., subse- 
quent to the 27th of September, for amounts in 
excess of the value of all the flour. The pur- 
chases of the flour by Campsen & Co. were upon 
a credit of thirty days, and they never paid for it. 
Evidence was also offered by the plaintiff tending 
to show that Campsen & Co. were insolvent, and 
knew they were so, at the time they made these 
purchases, but we do not find in the record any 
evidence legally snfficient to establish the fact 
that Knox knew of their insolvent condition, or 
had any reason to suspectit, prior to the shipment 
of the flour to Europe. Before the suit was in- 
stituted, the pla nt/ff demanded the flour from 





Knox, and he refused to deliver it; and then, on 
the 21st of December, 1878, the plaintiff brought 
this action of trover to recover for the conversion. 
After the testimony was closed, four instructions 
were asked by the plaintiff, all of which were re- 
jected, and. one by the defendant, which was 
granted. 

The plaintiff’s first and second prayers proceed 
upon the theory and assert, substantially, the 
proposition that no title passed if Waltjen was in- 
solvent and knew himself to be so, and had no 
reasonable expectation to pay forit, or did not 
intend to pay for it, when he purchased the flour, 
received the bill of leading, and indorsed and 
sent it to Knox, and if the jury find these facts, 
then the plaintiff is entitled to recover, notwith- 
standing they may further find that Knox, on the 
faith oi this indorsement of the bill of lading 
and receipt of the flour paid the draft due on the 
19th of September, and now holds the other drafts 
on Campsen & Co. givenin evidence. It seems 
to us very clear there was no errorin rejecting 
these prayers. As we have already said, the fact 
that Knox may have reccived the bill of lading 
and upplied the merchandise covered by it in pay- 
ment of this draft, even assuming it to have been 
an antecedent debt due to him by Campsen & 
Co. did not prevent his being a bona Jide purchas- 
er of the bill for value; and to hold that under 
these circumstances no title tothe flour passed to 
Knox, though he had no notice of the insolvency 
of Waltjen, or of any fraud, or attempted fraud, 
on his part, in effecting the purchase, and in no 
way participated therein, is a proposition which 
the terms of the act of 1876 forbid us to entertain. 

The plaintiff’s third and fourth prayers in effect 
place his right to recover upon the ground that 
there was a combination between Knox and 
Waltjen to purchase the flour and apply the pro- 
ceeds of it to pay the acceptances of Campsen 
& Co. held by Knox, and thus to cheat 
and defraud the plaintiff. But the defect 
in these prayers is, that there was no evi- 
dence in the cause to prove, or in the legal 
sense of the terms, ‘‘tending to prove,” any such 
fraudulent combination or conspiracy. We have 
carefully examined the record, and can find there- 
in no testimony ‘‘legally sufficient’’ to sustain the 
alleged fact of such ccmbination, and hence there 
was no error in the rejection of these prayers. 

Nor do we find any error in the instruction 
granted at the instance of the defendant. It as- 
serts that if the jury find that the defendant re- 
ceived from Campsen & Co. the letters of the 16th 
and 20th of September, and that the bills of lading 
for the flour in controversy indorsed by Campsen 
& Co., were transmitted to the defendant by these 
letters, and that the defendant hed been the 
holder and owner of the acceptance of Campsen 
& Co. due on the 19th of September, mentioned 
in the letter of the 16th, and before the receipt of 
that letter this acceptance had been discounted 
by the Citizens’ National Bank and indorsed by 
the defendant, and was then the property of that 
bank, and that in accordance with the request in 
that letter, the defendant paid this draft to the 
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bank on the day of its maturity, and before he 
received any demand or notice from the plaintiff, 
and that the amount of this draft has never been 
repaid to the defendant, then the plaintiff is not 
entitled to recover. 

The court was also clearly right in rejecting the 
testimony to which objection was made by the 
defendant. So much of this testimony as appears 
in the record was hearsay, and altogether inadmis- 
sible. 

We have thus disposed of the case without ref- 
erence to the question raised by the appellee’s 
counsel in argument, whether under the circum- 
stances trover was the proper form of action. In 
the view we have taken of the case, it becomes 
unnecessary to decide that question. Judgment 
affirmed. 





BILLS OF LADING—STATE STATUTE—NE- 
GOTIABILITY. 


SHAW v. MERCHANTS’ NATIONAL BANK. 





Supreme Court of the United States, October Term, 
1879. 


1. Negotiability is a technical term derived from the 
usage of merchants and bankers in transferring, at first, 
bills of exchange, and, afterwards, promissory notes. 
Bills of exchange and promissory notes are exceptional 
in their character. Therefore, held, that under a statute 
making bills of lading negotiable by indorsement and 
delivery, all the consequences of an indorsement and 
delivery of bills and notes before maturity do not ensue, 
and are not intended to result from such negotiation. 


2. The purchaser of a stolen bill of lading, with rea- 
son to believe that his vendor was not the owner of the 
bill, or that it was held to secure the payment of an out- 
standing draft, is not a bona fide purchaser, and is not en- 
titled to hold the merchandise covered by the bill 
against its true owner. 


In error to the Circuit Court of the United 
States for the Eastern District of Pennsylvania. 

Mr. Justice STRONG delivered the opinion of 
the court: 

The defendants below, now plaintiffs in error, 
bought the cotton from Miller & Brother, by sam- 
ple. through a cotton broker. No bill of lading 
or other written evidence of title in their vendors 
was exhibited to them. Hence they can have no 
other or better title than their vendors had. 

The inquiry, therefore, is, what title had Miller 
& Brother as against the bank, which confessedly 
was the owner, and which is still the owner, un- 
less it has lost its ownership by the fraudulent act 
of Kuhn & Brother. The cotton was represented 
by the bill of lading given to Norvell & Co., at 
St. Louis, and by them indorsed to the bank, to 
secure the payment of an accompanying dis- 
counted time-draft. ‘That indorsement vested 
the title to the cotton, as well as to the contract, 
in the bank. While it there continued, and dur- 
ing the transit of the cotton from St. Louis to 
Philadelphia, the indorsed bill of lading was 
stolen by one of the firm of Kuhn & Brother, and 





by them indersed over to Miller & Brother, for an 
advance ef $8,500. The jury has found, how- 
ever, that there was no negligence of the bank, 
or of its agents, in parting with the possession of 
the bill of lading, and that Miller & Brother knew 
facts from which they had reason to believe it was 
held to secure the payment of an outstanding 
draft; in other words, that Kuhn & Brother were 
not the lawful owners of it, and had no right to 
dispose of it. 

It is, therefore, to be determined whether Miller 
& Brother, by taking the bill ot lading from Kuhn 
& Brother under these circumstances, acquired 
thereby a good title to the cotton against the bank. 

In considering this question, it does not appear 
to us necessary to inquire whether the effect of 
the bill of lading in the hands of Miller & Brother 
is to be determined by the law of Missouri, where 
the bill was given, or by the law of Pennsylvania, 
where the cotton was delivered. The statutes of 
both States enact that bills of lading shall be nego- 
tiable by indorsement and delivery. The statute of 
Pennsylvania declares simply, they ‘‘shall be nego- 
tiable and may be transferred by indersement and 
delivery;’’ while that of Missouri enacts that 
‘*they shall be negotiable by written indorsement 
thereon and delivery, in the same manner as bills 
of exchange and promissory notes.’’ There is no 
material difference between these provisions. 
Both statutes prescribe the manner of negotiation, 
i.e., by indorsement and delivery. Neither under- 
takes to define the effect of such a transfer. 

We must, therefore, look outside of the statutes 
to learn what they mean by declaring such instru- 
ments negotiable. What isnegotiability? It isa 
technical term derived from the usage of mer- 
chants and bankers, in transferring, primarily, 
bills of exchange, and, afterwards, promissory 
notes. At common law no contract was assigna- 
ble, so as to give to an assignee a right to enforce 
it by suit in hisown name. To this rule bills of 
exchange and promissory notes, payable to order 
or bearer, have been admitted exceptions, made 
such by adoption of thelaw merchant. They may 
be transferred by indorsement and delivery, and 
such a transfer is called negotiation. It is a mer- 
cantile business transaction, and the eapability of 
being thus transferred, so as to give to the in- 
dorsee a right to sue on the contract in his own 
name, is what constitutes negotiability. The 
term negotiable expresses, at least primarily, this 
mode and effect of a transfer. 

In regard to bills and notes, certain other con- 
sequences generally, though not always, follow. 
Such as a liability of the indorser, if demand be duly 
made of the acceptor or maker, and seasonable 
notice of his default be given. So if the indorse- 
ment be made before the maturity of the bill or 
note, in due course ef business, and be made for 
value to a bona Jide holder, the maker or acceptor 
can not set up against the indorsee any defense 
which he might have set up against the payee, 
had the bill or note remained in his hands. 

So also if a note or bill of exchange be indorsed 
in blank, if payable to order, or if it be payable 
to bearer, and therefore negotiable by delivery 
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alone, and then be lost or stolen, a bona fide pur- 
chaser for value paid acquires title to it, even 
as against the true owner. his is an exception 
from the ordinary rule respecting personal prop- 
erty. But none of these consequences are neces- 
sary attendants or constituents of negotiability, 
or negotiation. That may exist without them. 
A bill or a note past due is negotiable, if it be 
payable to order or bearer, but its indorsement or 
delivery does not cut off the defenses of the maker 
or, acceptor against it, or create such a contract as 
results from an indorsement before maturity, and 
does not give to the purchaser of a lost or stolen 
bill the rights of the real owner. 

It does not necessarily follow, therefore, that 
because a statute has made bills of lading negoti- 
able by indorsement and delivery, all these conse- 
quences of an indorsement and delivery of bills 
and notes before maturity ensue, or are intended 
to result from such negotiation. 

Bills of exchange and promissory notes are ex- 
ceptional in their character. They are represent- 
atives of money, circulating in the commercial 
world as evidence of money, ot which any per- 
son in lawful possession may avail himself to pay 
debts or make purchases, or make remittances of 
money from one country to another, or to remote 
places in the same country. Hence, as said by 
Story, J., it has become a general rule of the com- 
mercial world to hold bills of exchange, as in 
some sort, sacred instruments in favor of bona 
Jide holders for a valuable consideration without 
notice. Without such a holding they could not 
perform their peculiar functions. It is for this 
reason it is held that if a bill or note, indorsed in 
blank or payable to bearer, be lost or stolen, and 
be purchased from the finder or thief, without any 
knowledge of want of ownership in the vendor, 
the bona fide purchaser may hold it against the 
true owner. He may hold it though he took it 
negligently, and when there were suspicious cir- 
cumstances attending the transfer. Nothing 
short of actual or constructive notice that the in- 
strument is not the property of the person who 
offers to sell it; that is, nothing short of mala fides 
will defeat his right. The rule is the same as that 
which protects the bona jide indorser of a bill or 
note purchased for value from the true owner. 
The purchaser is not bound to look beyond the 
instrument. Goodman vy. Harvey, 4 Add. & El., 
873; Goodman v. Simonds, 20 How. 343; Murray 
v. Lardner, 2 Wall. 110; Matthews v. Poythress, 
4 Ga. 287. The rule was first applied to the case 
of a lost bank note (Miller v. Race, 1 Burr. 452), 
and put upon the ground that the interests of 
trade, the usual course of business, and the fact 
that bank notes pass from hand to hand as coin, 
require it. It was subsequently held applicable 
to merchants’ drafts, and in Peacock v. Rhodes, 
2 Doug. 633, to bills and notes, as coming within 
the same reason. 4 

The reason can have no application to the case 
of a lost or stolen bill of lading. The function of 
that instrument is entirely different from that of 
a bill or note. It is not a representative of money, 
used for transmission of money, or for the pay- 





ment of debts or for purchases. It does not pass 
from hand to hand as bank notes or coin. It is a 
contract for the performance of a certain duty. 
True, itisa symbol of ownership of the goods 
covered by it—a representative of those goods. 
But if the goods themselves be lost or stolen, no 
sale of them by the finder or thief, though to a 
bona fide purchaser for value, will divest the own- 
ership of the person who lost them, or from whom 
they were stolen. Why then should the sale of 
the symbol or mere representative of the goods 
have such an effect? It may be that the true own- 
er, by his negligence or carelessness, may have 
put it in the power of a finder or thief to occupy 
ostensibly the position of a true owner, and his 
carelessness may estop him from asserting his 
right against a purchaser who has been misied to 
his hurt by that carelessness. But the present is 
no such case. It is established by the verdict of 
the jury that the bank did not lose its possession 
of the bill of lading negligently. There is no es- 
toppel, therefore, against the bank’s right. 

Bills of lading are regarded as so much cotton, 
grain, iron, or other articles of merchandise. The 
merchandise is very often sold or pledged by 
transfer of the bills which coverit. They are, in 
commerce, a very different thing from bills of ex- 
change and promissory notes, answering a differ- 
ent purpose and performing different functions. 
It can not be, therefore, that the statute which 
made them negotiable by indorsement and deliv- 
ery. or negotiable in the same manner as bills of 
exchange and promissory notes are negotiable, 
intended to change totally their character, put 
them in all respects on the footing of instruments 
which are the representatives of money, and 
charge the negotiation of them with all the conse- 
quences which usually attend or follow the nego- 
tiation of bills and notes. Some of these conse- 
quences would be very strange, if not impossible. 
Such as the liability of indorsers, the duty of de- 
mand ad diem, notice of non-delivery by the car- 
rier, etc., or the loss of the owner's property by 
the fraudulent assignment of a thief. If these 
were intended, surely the statute would have said 
something more than merely make them negotia- 
ble by indorsement. No statute isto be construed 
as altering the common law, farther than its 
words import. It is not to be construed as mak- 
ing any innovation upon the common Jaw which 
it does not fairly express. Especially is so great 
an innovation as would be placing bills of lading 
on the same footing in all respects with bills of 
exchange not to be inferred from words that can 
be fully satisfied without it. The law has most 
carefully protected the ownership of personal 
property, other thay money. against misappropri- 
ation by others than the owner, even when it is 
out of his possession. This protection would be 
largely withdrawn if the misappropriation of its 
symbol or representative could avail to defeat the 
ownership, even when the person who claims un- 
der a misappropriation had reason to believe that 
the person from whom he took the property had 
no right to it. 

We think, therefore, that the rule asserted in 
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Goodman v. Harvey, Goodman y. Simonds, Mur- 
ray v. Lardner, supra, and in Phelan v. Moss, 67 
Pa. St. 59, is not applicable to a stolen bill of 
lading. At least, the purchaser of such a bill, 
with reason to believe that his vendor was not the 
owner of the bill, or that it was held to secure the 
payment of an outstanding draft, is not a bona Jide 
purchaser, and he is not entitled to hold the mer- 
chandise covered by the bill against its true own- 
er. In the present case there was more than mere 
negligence on the part of Miller & Brother, more 
than mere reason for suspicion. There was rea- 
son to believe Kuhn & Brother had noright to ne- 
gotiate the bill. This falls very little, if any, short 
of knowledge. It may fairly be assumed that one 
who has reason to believe a fact exists, knows it 
exists. Certainly, if he be a reasonable being. 

This disposes of the principal objections urged 
against the charge given to the jury. They are 
not sustained. The other assignments of error are 
of little importance. We can not say there was 
no evidence in the case to justify a submission to 
the jury of the question whether Miller & Brother 
knew any fact or facts from which they had rea- 
son to believe that the bill of lading was held to 
secure payment of an outstanding draft. It does 
not appear that we have before us all the evidence 
that was given, but if we have, there is enough to 
warrant a submission of that question. 

The exceptions to the admission of testimony, 
and to the cross-examination of Andrew H. Mil- 
ler, are not of sufficient importance, even if they 
could be sustained, to justify our reversing the 
judgment. Nor are we convinced that they ex- 
hibit any error. 

There was undoubtedly a mistake in entering the 
verdict. It was a mistake of the clerk in using a 
superfluous word. The jury found a general ver- 
dict for the plaintiff. But they found the value of 
the goods ‘“‘eloigned”’ to have been $7,015.97. The 
word eloigned was inadvertently used, and it 
might have been stricken out. It should have 
been, and it may be here. The judgment was 
entered properly. As the verdict was amendable 
in the court below, we will regard the amendment 
as made. It would be quite inadmissible to send 
the case back for another trial because of such a 
verbal mistake. 

The judgment of the Circuit Court is affirmed. 





NEGLIGENCE — STATUTORY DUTY — 
BREACH—ACTION. 





WILLEY v. MULLEDY. 





New York Court of Appeals, September Term, 1879. 


1. For a breach of a duty enjoined by statute, and 
causing damage, an action lies by the party for whose 
benefit the duty was imposed. Therefore, where a 
statute required all buildings in a city to be provided 
with laddegs and fire-escapes, and a house which A 
rented of B; and in which he and his family resided was 
not so provided, and A’s wife was burned to death: 
Held, that B was liable to Ain damages. 





2. The mere fact that A occupied the house, and did not 
examine whether it was provided with a fire escape, 
would not be a bar; neither would it that A, knowing 
that the fire escape was not provided, continued to oc- 
cupy it. He was entitled not only to rely onthe duty 
being performed, but also to a reasonable time in which 
to find another house. 


8. That possibly had the fire-escape been provided, the 
loss of life might still have happened, would not prevent 
the action. * 


EARL, J., delivered the opinion of the court: 

This is an action to recover damages for the 
death of plaintiff's wife, alleged to have been 
caused by the fault of the defendant. Prior to the 
Ist day of November, 1877, the plaintiff hired 
of the defendant certain apartments in the rear of 
the third story of a tenement house in the City of 
Brooklyn, and with his wife and infant child 
moved into them on that day. On the fifth day of 
the same month, in the day-time, a fire took 
place, originating in the lower story of the house, 
and plaintiff's wife and child were smothered to 
death. : ° 

It is claimed that the defendant was in fault be- 
cause he had not constructed for the house a fire- 
escape, and because he had noc placed in the 
house a ladder for access to the scuttle. 

Section 36, title 13, chap. 863, of the Laws of 
1873, provides that every building in the City 
of Brooklyn shall have a scuttle or place of 
egress in the roof thereof of proper size, and 
‘shall have ladders or stairways leading to the 
same; and all such scuttles and stairways or 
ladders leading to the roof shall be kept in readi- 
ness for use at all times.’’ It also provides that 
houses like that occupied by the plaintiff ‘*shall 
be provided with such fire-escapes and doors as 
shall be directed and approved by the commission- 
ers (of the department of fire and buildings) ; and 
the owner or owners of any building upon which 
any fire-escapes may now or hereafter be erected, 
shall keep the same in good repair and well 
painted, and no person shall at any time place any 
incumbrance of any kind whatsoever upon said 
fire-escapes now erected, or that may hereafter be 
erected in the city. Any person, after being noti- 
fied by said commissioners. who shall neglect to 
place upon any such building the fire-escape here- 
in provided for, shall forfeit the sum of $500, and 
shall be deemed guilty of a misdemeanor.” 

Under this statute the defendant was bound to 
provide this house witha fire-escape. He was 
not permitted to wait until he should ‘be directed 
to provide one by the commissioners. He was 
bound to do it in such a way as they should direct 
and approve, and it was for him to procure their 
direction and approval. No penalty is imposed 
for the simple omission to provide one. The pen- 
alty can be incurred only for the neglect to pro- 
vide one after notification by the commissioners. 

Here was, then, an absolute duty imposed upon 
the defendant by statute to provide a fire-escape, 
and the duty was imposed for the sole benefit of 
the tenants of the house, so that they would have 
a mode of escape in the case of afire. For a 
breach of this duty causing damage, it can not be 











192 THE CENTRAL 


LAW JOURNAL. 








doubted that the tenants have aremedy. It is * 
general rule, that whenever one owes another a 
duty, whether such duty be imposed by voluntary 
contract or by statute, a breach of such duty caus- 
ing damage gives a cause of action. Duty and 
right are correlative; and where a duty is imposed, 
there must be a right to have it performed. When 
a statute imposes.a duty upon a public officer, it 
is well settled that any person having a special 
interest in the performance thereof, may sue for a 
breach thereof causing him damage, and the same 
is true of a duty imposed by statute upon any cit- 
izen. Cooley on Torts, 654; Hover v. Barkhoff, 
44N. Y. 113; Jetter v. New York, etc. R. Co.. 2 
Abb. Ct. of App. Dec. 458; Heeney v. Sprague, 
11 R. I. 456; Couch v. Steele,3 Ell. & Bl. 402. 
In Comyn’s Digest, Action upon Statute (F.) it is 
laid down as the rule, that ‘“‘in every case where 
a statute enacts or prohibits a thing for the benefit 
of a person, he shall have a remedy upon the 
same statute for the thing enacted for his advant- 
age, or for the recompense of a wrong done him 
eontrary to the said law.”’ 

There was no fire-escape for this house. But 
the claim is made on behalf of this defendant that 
he is not liable in this action, because the plaintiff 
and his wife knew, when they moved into the 
house and while they occupied the same, that 
there was no fire-escape, and hence that they 
voluntarily took the hazard of its absence. It is 
undoubtedly true that the plaintiff could have 
stipulated against or have waived the performance 
of this duty imposed for his benefit, but this he 
did not do. There isno proof of any kind that it 
was the intention of the parties entering into their 
contract that he should take and occupy this 
house without a fire-escape. There is nothing to 
show that he knew there was no fire-escape there 
when he hired the apartments. It is not shown 
that his attention was in any way called to the 
matter, or that he looked for one. Its absence 
eould be discovered only by an examination out- 
side of the house, and there is no evidence that 
he made such examination. He had the right to 
assume that the statutery duty had been per- 
formed. There is no proof that during his occu- 
pancy he discovered the absence of a fire-escape. 
He was there but three days, excluding the day 
upon which he moved in and the day 
upon which the fire occurred, and during 
that time it does not appear how much of 
the time he was in the house. There is certainly 
no evidence that he or his wife discovered that 
there was no fire-escape, or that their attention 
had been called to the matter. They owed no 
duty to the defendant to look and see whether 
there was one there or not. They had the right 
to rely upon its presence there as required by the 
statute. But suppose they did discover that there 
was no fire-escape at some time while there, after 
they moved in, does such discovery absolve the 
defendant from his duty? After making the dis- 
covery, they were not bound at once to leave the 
house and go into the street. They had a reason- 
able time to look for and move into other apart- 
ments; and by remaining for such reasonable time 





they waived nothing; and if they did not choose 
to move out, they were entitled to a reasonable 
time to find the defendant and to call upon him to 
furnish the fire-escape. By remaining in the 
house for such reasonable time after discevery of 
the breach of duty on the part of the defendant, 
it could not be said as matter of law that they 
waived the performance thereof or took npon 
themselves voluntarily the hazard of all the dam- 
ages which they might sustain by the non-per- 
formance thereof. The duty rested upon the de- 
fendant not solely to have a fire-escape there when 
the plaintiff leased the premises, but it continued 
to rest upon him; and before it can be held that 
the plaintiff absolved him in any way from this 
duty, the proof should be clear and satisfactory. 
Here, I hold, there was no proof whatever from 
which it could properly have been found that he 
did so absolve him. 

But it was needful for the plaintiff to show not 
enly that there was this breach of duty, but that 
the death of plaintiff's wife was due te such 
breach; that is, that her life would have been 
saved if there had been a fire-escape there. It is 
reasonably certain that if the defendant had 
placed the fire-escape at the rear of the house, 
constructed as they were required to be, the 
deceased would have seen it and made her escape, 
as it would have been at one of the windows of 
the rear rooms which she occupied. But it is 
said that the defendant was not bound to place 
the fire-escape at the rear of his house, but that 
he could have placed it in the front of his house; 
and that if he had placed it there, she could not 
have escaped. It is probably true that she could 
not have escaped from the front of the house. 
But there is no proof where fire-escapes are usually 
constructed, nor whether the front or rear of this 
particular house would have been the more suita- 
ble place for the fire-escape. I think we may as- 
sume from the manner in which the front part of 
this house was constructed, and from the struct- 
ure of fire-escapes, that it is most probable that 
it would have been placed on the rear of the 
house. We think upon the whole case there was 
enough to authorize the jury to find that the de- 
ceased would have escaped, if the defendant had 
discharged his duty as the law required, 

Many of the observations already made apply to 
the ladder for the scuttle. The duty to furnish 
and keep such a ladder was imposed mainly for 
the benefit of the tenants, It wus the intention of 
the statute that they should have two means of 
escape in the case of fire, one by the scuttle and 
another by the fire-escape. It was the duty of the 
defendant to provide a ladder, and then to use 
reasonable care to keep it there in readiness for 
use. The defendant had once provided a ladder 
for this scuttle, but for many months before this 
fire there had been none there. This the plaintiff 
and his wife did not know. They knew where the 
scuttle was, and they had the right to suppose 
that there was a ladder to reach it, as the law re- 
quires. Hence there was, or at least e jury had 
the right to find, that there was a breach of duty 
in this respect. But the claim is also made as to 
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this, that there was not sufficient evidence to au- 
thorize the jury to find that the breach of this du- 
ty had any connection with the death of plaintiff's 
wife—that her life would have been saved if the 
ladder had been there. Wethinkthere was. The 
evidence was not very satisfactory. Itis true that 
much is left, from the necessity of the case, to the 
weighing of probabilities. But the jury could find 
that the deceased knew where the scuttle was; 
that she had time after notice of the fire to reach 
it, and that as she was making efforts to escape, 
she probably tried to escape in that direction and 
failed for want of the ladder. 

There was sufficient evidence, therefore, to au- 
thorize a verdict for the plaintiff, and we do not 
think the judgment should be reversed for other 
errors alleged. 

There was no prejudicial error committed by 
the judge at the trial in receiving a copy of the 
printed specifications adopted by the commission- 
ers, as to the material and manner of constructing 
fire-escapes. I think the evidence was wholly 
immaterial and harmless. The defendant was 
not charged with not building a fire-escape ac- 
cording to those specifications, but with wholly 
neglecting to build any. 1t was his duty to build 
one, and to apply to the commissioners for their 
directions and approval; and that they had adopt- 
ed certain specifications, of which he would have 
been informed if he had called upon them, is of 
no account and had no possible bearing upon the 
result of the trial. 

The court did charge in substance as requested, 
that the defendant was not liable unless the evi- 
dence established the fact that the deceased made 
an effort to escape through the scuttle, and was 
prevented from so doing by the absence of the 
ladder. 

It was not error to refuse to charge that if the 
plaintiff and his wife knew that there was no fire- 
escape, then they could not recover. There was 
no evidence from which the jury could properly 
find that they knew this when they hired the 
premises; and if they learned it afterwards, for 
reasons above stated, it would not necessarily fol- 
low that the plaintiff could not recover. 

Other allegations of error have been considered, 
and are found to be without substance. The judg- 
ment must be affirmed with costs. 

All concur, except FOLGER and ANDREWS, JJ., 
absent. 





LIABILITY OF CITY— INJURY SUSTAINED 
BY PEDESTRIAN — PLACE OF PUBLIC 
RESORT. 





STEELE v. CITY OF BOSTON. 





Supreme Judicial Court of Massachusetts, September 
Term, 1879. 


A city which from time immemorial has owned a tract 
of land within its limits, inclosed by fences and used as 
acommon place of public resort for the recreation of 





the people, and traversed by diverse toot- paths which it 
has made and:kept in repair, and to which access is 
gained from the street through the openings in the 
fences, is not liable to a foot passenger for injuries re- 
ceived by him from collision with a sled upon one of 
said paths upon which the city has permitted boys and 
young men to coast, and which it has fitted for such 
coasting by building a bridge across it at an intersecting 
path, and by turning water from its water pipes upon it 
to freeze and render it slippery. 


This was an action of tort. 

At the trial the plaintiffs offered to prove the 
following facts: The defendant, from time imme- 
morial, has owned a tract of land in the City of 
Boston, enclosed by fences and used as a common 
place of public resort for the recreation of the 
people, and known as Boston Common. This 
common is traversed by divers foot-paths, leading 
in different directions, which have been made and 
kept in repair by the defendant, and to which ac- 
cess is gained from the streets through openings 
in the fence, in which posts are set so near to- 
gether that only foot-passengers can pass between 
them. One of these paths, which is broad and 
convenient in the summer, extends from a point 
near the intersection of Park and Beacon streets 
to a point nearly opposite the intersection of Tre- 
mont and West Streets, ona downward grade for 
a considerable part of its length. Before the 
plaintiff was injured, the defendant had permit- 
ted boys and young men to coast on and along 
this path, on sleds, and had fitted the path for 
such coasting by building a bridge across it at an 
intersecting path, and by turning water from the 
defendant’s water pipes u pon it to freeze and ren- 
der itslippery. The defendant had also kept a 
police officer at the lower end of the path to pre- 
vent people from walking on the hill toward Park 
Street. The plaintiff having occasion, on the fif- 
teenth day of February, 1875, to go toward West 
Street, entered on this path, having first looked 
up and down to see if any one were coming, and 
seeing no one, for greater security stepped out of 
the path upon the gutter which runs beside it. 
As he was walking down the hill a sled came 
down behind him, struck him behind the ankle 
and knocked him down, and he was hurt and 
made insensible for a time. 

The presiding justice ruled that if the facts 
were proved as stated in the offer, they would not 
sustain the action, and ordered a verdict for the 
defendant, and at the request of both parties re- 
ported the case for the consideration of the full 
court. If the ruling was correct, judgment to be 
entered on the verdict; otherwise, a new trial to 
be had. 


B. F. Butler, for plaintiff; J. P. Healy, city so- 
licitor, and J. Healy for defendant. 


Morton, J., delivered the opinion of the court: 

The presiding justice rightly ruled that upon 
the plaintiff’s offer of proof the action can not be 
maintained. 

There was no evidence offered that the foot- 
paths on the common have ever been laid out as 
highways or town-ways. The city holds the com- 
mon for the public benefit, and not for its own 
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emolument or as a source of revenue, and has con- 
structed and kept in repair these paths as a part 
of the common for the comfort and recreation of 
the public, and not as a part of its system of high- 
ways or streets. It is not liable under the statutes 
for any defect or want of repair in them. Oliver 
v. Worcester, 102 Mass. 489; Clark v. Waltham, 
129 Mass. 

The plaintiff contends that if there is no statute 
liability, the city is liable ‘-as owner of the land, 
and the maker and repairer of the way upon 
which the plaintiff was invited to go.” If a pri- 
vate person owned a similar park, to which he had 
given the public access, we are at a loss to see 
how he could be held liable for an accident like 
that of the plaintiff. Such person might, if he 
saw fit, set apart and fit for use one of the paths 
for the recreation of youth in coasting, and if any 
one should, as was the case with the plaintiff, 
choose to enter upon the path, seeing that it was 
set apart for this purpose. he would do so at his 
own risk and could not hold the owner responsi- 
ble if he was injured by a passing sled. But even 
if a private owner would be liable, it does not fol- 
low that the city would be. It maintains the 
common solely for the benefit of the public. If 
there is any legal duty to keep the paths in a safe 
condition, it is solely a public duty for a breach of 
which no action lies by an individnal who is in- 
jured, unless the statutes give such action. Clark 
v. Waltham, supra, and cases cited. 

The city may legally set apart a portion of the 
common for the recreation of the young. The 
fact in this case that it did so, and that it used 
means to fit it for the purpose for which it was 
set apart, did not render it liable to the plaintiff 
for the injury which he sustained. 

Judgment for defendant. 








ABSTRACTS OF RECENT DECISIONS. 


ENGLISH, IRISH AND CANADIAN CASES. 





LIBEL—INNUENDO —WORDS INCAPABLE OF DE- 
FAMATURY SENSE.—1. Where words taken in their 
primary sense are not libelous, if taken in a sense dis- 
tinct from their primary sense, there must be evidence 
of facts which would reasonably make them defama- 
tory in their secondary sense, known both to the per- 
son who indicted the libel, and to those to whom it 
was published. 2. Action for libel for printing and 
publishing of the plaintiffs the following circular: 
‘“*H & S hereby give notice that they will not receive 
in payment checks drawn on any of the branches 
of the C. C. Bank,” with an innuendo ‘* that the 
plaintiffs were not to be relied upon to meet the 
checks drawn on them, and that their position was 
such that they were not to be trusted to cash the 
checks of their customers.’’ Held (by BRETT and 
CoTTON, L.JJ., THESIGER, L.J., diss.), that the 
words of the circular taken in their primary sense 
were not libelous; that there was nothing known to 
those to whom it was published upon which they 





could reasonably place a second meaning, and, there- 
fore. there was no evidence that the document was 
defamatory in a secondary sense. Decision of the 
Common Pleas Division (10 Cent. L. J. 454) reversed, 
and judgment entered for the defendant.—Capital, 
etc. Bank v. Henty. English Court of Appeal, 28 W. 
R. 851. 

RAILROAD COMPANY — EXPLOSION OF FOG SIG- 
NAL— NEGLIGENCE — NonsvIT. — Plaintiff, while 
standing on the platform at one of the defendant’s 
stations, had his eye injured by the explosion of a fog 
signal which had been placed on the track. The only 
evidence given was that certain servants of defend- 
ants had those fog-signals in their possession for law- 
ful purposes, but that no one, to the knowledge of 
several employees of the company, who were called 
as witnesses, placed this one on the track, and it ap- 
peared not impossible that it might have been obtain- 
ed from them by some third party, or might have been 
put there by aservant of the defendants for a frolic, and 
not for any purpose of the company or their business. 
Held, that a nonsuit had been properly directed.— 
Jones v. Grand Trunk R. Co. Ontario (Canada) 
Court of Queen’s Bench, 16 Can. L. J. 210. 


LIFE ASSURANCE—INTEREST ON POLICY MONEYS 
—RIGHT TO RECEIVE PAYMENT.—A life insurance 
company is not bound to pay the moneys due on a pol- 
icy until it can get a good discharge, and therefore is 
not liable to pay interest on the policy moneys from 
the date of proof of the death of the insured. Wheth- 
er the court may order payment of the policy moueys 
in the absence of the legal personal representative of 
the insured, guere. Crossley vy. City of Glasgow Life 
Ass. Co., 25 W. R. 264, commented on. Decision of 
Jessel, M. R., reversed.— Webster v. British Empire 
Ins. Co. English Court of Appeal, 28 W. R. 818. 


SALE OF BUSINESS AND GOOD-WILL — NAME OF 
FiRM— RECOMMENCEMENT OF BUSINESS BY VEND- 
ORS—SOLICITING FORMER CUSTOMERS.— Upon the 
sale of a business and good-will, it was agreed that 
the purchaser should be at liberty to use the name or 
style of the vendors for a period of two years. After 
the expiration of the two years the vendors recom- 
menced business under a similar name or style to that 
under which they had carried on the business they had 
sold, and also solicited their former customers. Held, 
that they must be restrained from soliciting or in any 
way endeavoring to obtain the custom of their former 
customers. Semble, that they might also be restrain- 
ed from dealing with their former customers. Crutt- 
well vy. Lye, 17 Ves. 335, observed upon.—Ginesi v. 
Cooper. English High Court Chy. Div. 42 L. T. 
(N. 8S.) 751. 


STOPPAGE IN TRANSITU— SUB-PURCHASE— Du- 
RATION OF TRANSIT—CONSTRUCTIVE DELIVERY OF 
CaRGO — LIABILITY OF PART FOR THE WHOLE.— 
Re-sale of goods in transitu. by tbe purchaser, 
receipt by the sub-purchaser of delivery orders for 
the whole, and actual receipt of part of the cargo, 
do not put an end to the transitus, so as to pre- 
vent the original vendor’s right of stoppage in trans- 
itu. attaching to the unpaid purchase-money due 
from the sub-purchaser, although the right to 
stop the goods themselves may be gone. Ex parte 
Golding, L. R. 13 Ch. D. 628, followed. .PErR 
BRAMWELL, L. J.: There is no such thing as ‘‘con- 
structive delivery of part of the cargo for the whole.’’ 
Slubey v. Heyward, 2 H. BI. 504, and Hammond vy. 
Anderson, 1 B. & P. N. R. 69, commented on.—Ez 
parte Falk. English Court of Appeal, 28 W. R. 785. 
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NOTES OF RECENT DECISIONS. 


CRIMINAL LAW—PENDENCY OF ANOTHER INDICT- 
MENT FOR SAME OFFENSE—DISQUALIFICATION OF 
PRESIDING JUDGE.—1. C and B having been jointly 
indicted in the county of P for murder, the venue of 
the case was upon the application of B and over the 
objections of C changed to the county of 8; C, having 
afterwards been again indicted in the county of P for 
the same offense and there put on trial, pleaded in 
abatement the pendency of the indictment in the 
county of S. Held, that the plea was properly over- 
ruled. 2. The disqualification of the judge to try the 
case would not prevent him from receiving the report 
of the grand jury for the term, although there may be 
embraced in that report the return of an indictment 
in which he would not be qualified to sit on the trial. 
—Cock v. State. Court of Appeals of Texas. Opinion 
by WINKLER, J. Judgment affirmed. 2 W. J. 283. 

NEGOTIABLE PAPER— NOTICE BY MAIL OF DIs- 
HONOR.—Where an indorsee or other person entitled 
to notice of the dishonor of a negotiable instrument 
resides within the same post office delivery with the 
one whose duty it is to give notice. then the notice 
must be served or left at the residence or place of bu- 
siness of the one entitled to it, and the notice can be 
sent by mail only in case the one to be notified resides 
nearest to it or isin the habit of receiving his mail 
matter at another post office than the one from which 
such notice is sent.—Forbes v. Omaha Nat. Bk. Su- 
preme Court of Nebraska. Opinion by CoBB, J. 
Judgment reversed. 22 Alb. L. J. 169. 

Usury AS A DEFENSE MUST BE PROVED.—B and O 
were lawyers occupying the same office. Defendant 
negotiated a loan on mortgage to him from B, O act- 
ing in the transaction as the attorney for B. Defend- 
ant paid O a bonus for the loan, no part of which was 
shown to have gone to B, and B denied that he 
received any part, and O and another witness testified 
that B knew nothing of the payment of the bonus 
which O stated that he retained it entirely for his own 
benefit. eld, not to establish the taking of nsury on 
the part of B. Usury must be established like any 
other defense by proof of a satisfactory character, and 
a party can not be made liable for the acts of an agent 
intrusted with money to invest, who exacted a bonus 
for himself as a condition of making the loan, without 
the knowiedge or assent of the principal. Guardian 
Mut. Ins. Co. v. Kashaw, 66 N. Y. 544; Condit v. 
Baldwin, 21 1d. 219.—Van Wyck v. Walters. Court of 
Appeals of New York. Opinion by MILLER, J. 
Judgment affirmed. 

TAXATION — RAILROADS— VILLAGE CORPORATION 
—LEGISLATIVE POWERS.—1. A tax assessed for pub- 
lic purposes can not constitutionally be imposed upon 
a portion only of the real estate of a town, leaving the 
remainder exempt. 2. A legislative act, authorizing 
a village corporation to levy a local tax upon the real 
estate of its municipality for public purposes—thus 
imposing a local tax for general and public purposes 
upon the real estate of one part of a town, leaving the 
other part untaxed—transcends the power of the leg- 
islature, and is unconstitutional and void. 3. The 
constitutional provision, requiring that ‘* all taxes 
upon real estate, assessed by authority of this State, 
shall be apportioned and assessed equally, according 
to the just value thereof,’’ can not be evaded by first 
creating the territory to be taxed into a territorial 
corporation for a local purpose, and not separated 
from the rest of the town, nor relieved from any por- 
tion of the taxes to which it was liable in common with 
all the other real estate of the town. So long as such 
territory remains a component part of the town, and 
liable to taxation for all purposes for whieh the -re- 
mainder of the town is taxed, it can not be separately 








taxed for public purposes. 4. Taxation in aid of 
railroads is taxation for a public purpose, and on this 
ground alone its constitutionality is sustainable. 
Taxation for local purposes, such as the building of 
drains, sewers, and the like, should be assessed 
upon the property thereby benefited, and in propor- 
tion to the benefits thereby conferred. For the first, 
the assessment is to be on the basis of valuation; for 
the latter, on the basis of benefits conferred.—Dyar 
v. Farmington. Supreme Court of Maine. Opinion 
by WALTON, J. Judgment affirmed. 





SUPREME JUDICIAL COURT OF MASSA- 
CHUSETTS. 


July, 1880. 


ENTIRE CONTRACT—EVIDENCE.—In an action of 
contract upon an account annexed, to recover the 
balance due for one thousand cases of rubber goods 
sold to the defendants, the defense was thatthe plaint- 
iffs made an entire contract to furnish the defendants 
two thousand cases of rubber goods; that they refused 
to perform the contract by furnishing the second 
thousand cases, and that the defendants thereby sus- 
tained damages to an amount greater than the amount 
claimed, which they had the right to set-off by way 
of recoupment. The defendants contracted with the 
plaintiff’s agent for the purchase of two thousand 
cases, and particularly specified the kind, sizes and 
quality of the goods. The plaintiffs contended that 
it was a contract for the sale of two thousand cases, 
if the agent had the goods in the stock then on hand 
inhis store. One of the defendants testified that the 
**sizes he ordered were the ordinary run of sizes.’’ 
His counsel then asked him whether ‘‘other sizes 
varying more or less from them would have been 
equally convenient to the witness in his business?’? 
The plaintiffs objected to the question, but the court 
permitted the question to be put, and the witness 
answered in the atlirmative. The jury found for de- 
fendants. Held, that the question and answer were 
incompetent. The contract, whether absolute or con- 
ditional, being for specific kinds and sizes, the plaint- 
iffs were not required or permitted to furnish, and the 
defendants were not required to accept, nor entitled 
to call for, other kinds and sizes; and as the evidence 
may have affected the jury to the prejudice of the 
plaintiffs, the exceptions must be sustained. Opinion 
by MortTOoN, J.—National Rubber Co. v. Sweet. 


LEASE—CONTEMPORANEOUS AGREEMENT — REF- 
ERENCE—CONSTRUCTION.—-In an action of contract, 
it appeared that the defendant owned a tract of land, 
with certain greenhouses and other buildings thereon, 
and executed a lease to the plaintiffs of a portion of 
said premises for the term of five years, at the same 
time executing an agreemert reciting said lease, and 
that ‘*whereas the boilers, or heating apparatus in 
said greenhouses are not now in satisfactory order, 
and other small repairs are needed in and upon said 
houses,’’ and stated that ‘‘in consideration of said 
lease,’’ the defendant ‘‘agrees to forthwith, as soon 
as the weather will permit, put the said boilers and 
heating apparatus in good working order, so that said 
greenhouses shall be supplied and furnished with the 
usual facilities for heating and foreing. And also will 
furnish the lumber required to repair the benches in 
said houses,’’ the plaintiff **doing the labor of re- 
pairing them,’’ and that the defendant ‘‘will put 
said greenhouses generally in good working order. 
And in case of a dispute between the said parties as to 
whether the said heating apparatus is so changed and 
improved as to give the said greenhouses the usual 
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facilities for heating and forcing, that question shall 
be referred to a competent party as umpire.’’ It also 
appeared that the end of one of the greenhouses 
abutted against the side of a barn, which was a part 
of the demised premises, though not of the green- 
house itself; that prior to the giving of said lease, 
boards and coverings which had been made and used 
to put over the roof of the greenhouse adjacent to the 
barn, to protect it from snow or ice that might slide 
from the roof of the barn upon it, had been removed; 
and that no rails, bridges or guards had been placed 
by the defendant upon the roof of the barn to protect 
the roof of said greenhouse from snow and ice, which 
the plaintiff claimed the defendant was bound to do. 
Held, 1. That said lease and agreement were parts of 
the same transaction, and that the former was a suf- 
ficient consideration for the latter. 2. That the agree- 
ment to refer would not prevent the plaintiff from 
maintaining his action. 
165; Pearl v. Harris, 121 Mass. 390; Rowe v. Wil- 
liams, 97 Mass. 163. 8. That the work-required to put 
the greenhouses in order was to be done in and upon 
the greenhouses themselves, and that the defendant 
was not bound to place said rails, bridges or guards 
on the roof of the barn. Opinion by ENDICOTT, J.— 
“Vass v. Wales. 


DOWER — COLLATERAL WARRANT Y — ASSETS IN 
HANDS OF HEIR.—In a writ of dower, the following 
facts were agreed upon: That the demandant was le- 
gally married to Luke Julian in the year 1832; that 
said Luke was seized and possessed of the demanded 
premises in the year 1837; that thereafter said Luke 
conveyed the same to one Moses, the father of this de- 
mandant, but she did not sign the deed, nor did she 
at any time release her right of dower in said prem- 
ises; that said Luke died in 1877, and that demand 
was legally made on defendant for the assignment of 
said dower; that said Moses, after the conveyance of 
said Luke to him conveyed said premises by warranty 
deed, and the same came to defendant by mesne con- 
veyances, so that defendant has the right to, and 
does, rely upon the warranty in said Moses’ deed; 
that said Moses died in August, 1862, in the State of 
New Hampshire, where his children also are, and he, 
for many years, had resided, leaving an estate which 
by will was given to trustees for the benefit of eight 
children living at his decease, the income to be paid 
tothem during their lives; that said will was duly 
probated in the State of New Hampshire; that the 
estate has been settled in due course of law and paid 
over to said trustees, and the time limited for com- 
mencement of actions against the executor by the 
statutes of this Commonwealth and of New 
Hampshire has expired; that no provision was made 
in said will for the payment of any claim arising 
from or under said conveyance from said Moses; that 
the demandant’s share of the income of said trust 
fund, added to what she received under a residuary 
clause in said will, would exceed the value of said 
dower interest. Held, that the money received by 
the demandant in the State of New Hampshire from 
the executor or administrator appointed there was no 
more assets under Gen. Stat. ch. 101, §§ 31, 32, than 
real estate lying in another State, and inherited from 
the grantor in a deed, was assets to make the heir lia- 
ble on the covenants of the ancestor at common law; 
and that the demandant was entitled to her dower. 
Opinion by SOULE, J.—Julian v. Boston, etc. R. Co. 


LgasE — IMPLIED WARRANTY— DUE CaRE.—The 
rule that thereis no implied warranty in the letting of 
a house thatit is safe and fit for habitation, applies 
only to premises which by the terms of the lease have 
passed out of the control of the landlord into the ex- 
clusive possession of the tenant. When, therefore, 
the plaintiff’s husband had leased a set of rooms in 


Evans v. Clapp, 123 Mass. . 





the defendant’s t t house, and the plaintiff, 
while ascending a stair-case for the purpose of hang- 
ing out clothes for drying upon the top of an out- 
building, which had been pointed out by the de- 
fendant as the proper place for that purpose, and 
to which the stair-case was apparently intended 
to furnish a passage way, no other external means 
of access thereto being visible, was injured with- 
out her fault by a defect in said stair-case, it was. 
held, that the defendant was liable. Leavitt v.. 
Fletcher, 10 Allen, 119; Foster v. Peyser, 9 Cush. 
242; Readman vy. Conway, 126 Mass. 374; Milford v.. 
Holbrook, 9 Allen, 17. The fact, if proved, that the 
plaintiff had previous knowledge that the stairs were 
in a dangerous condition, would not be conclusive ev- 
idence that she was not in the exercise of due care. 
Whittaker v. West Boylston, 97 Mass. 273; Reed v. 
Northfield, 13 Pick. 273. Opinion by CoLt, J.— 
Looney ¥. McLean. 








SUPREME COURT OF PENNSYLVANIA. 


April-July, 1880. 


NEGLIGENCE —RAILROADS— LOCOMOTIVE WHIS- 
TLE — CROSSINGS — GATES — PRECAUTIONS NECES- 
SARY — SUFFICIENCY OF EVIDENCE TO WARRANT 
SUBMISSION TO JURY.—1. In an action for negligence, 
where there is, from the evidence, a reasonable doubt 
as to the facts, or as to the inferences to be 
drawn from them, negligence is a question for the 
jury. 2. The law requires that notice of trains ap- 
proaching a street-crossing shall be given by some 
suitable and adequate means adapted to the cireum- 
stances; the railroad company, as well as the public, 
is bound to use a degree of care and diligence com- 
mensurate with the risk of accident at particular 
crossings. 3. It is for the jury to say whether a rail- 
road company has taken the precautions necessary 
under the circumstances to warn travelers of an ap- 
proaching train at a crossing in the city. 4. Itis fora 
jury to say whether the blowing of the whistle of a 
locomotive at a railroad crossing is negligence on the 
part of the company. 5. A having stopped, looked 
and listened before reaching a railroad track, 
and neither seeing nor hearing a train, drove 
on. The view on the south was unobstructed, on the 
north it was cut off by a large building; before reach- 
ing the track A’s horse took fright, according to some 
witnesses, at the sudden blowing of the whistle of a 
train approaching from the north; according to others, 
who testified that ne whistle had been blown, from 
other causes. A was kied. In an action by his legal 
representatives against the railroad company: Held, 
that it was properly left to the jury to say whether 
any whistle had been blown, andif so, whether it was 
done negligently. 6. Where agate has been erected 
by a railroad company at a crossing in the city, and it 
has customarily been tended between certain hours of 
the day, but left open after seven o’clock in the even- 
ing, without any attendant, and A, after that hour, 
saw it open and drove on, but before reaching the~ 
track his horse took fright and he was killed: Held, 
that it was properly left tothe jury to say whether, 
under the circumstances at this place, the company 
had been guilty of negligence in leaving the gate un- 
guarded. Affirmed. Opinion by STERRETT, J. 
SHARSWOOD, C. J. and Paxson, J., dissenting.— 
Philadelphia, etc. R. Co.v. Killips. 8 W.N. 526. 


TIONAL BANKS — EMBEZZLEMENT—FORGERY— 
FaLSE ENTRIES—STATE AND FEDERAL JURISDIC- 
TION.—A teller of a National Bank, incorporated under 
the laws of the United States, may be convicted ina 
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State Court upon an indictment charging him with 
fraudulently making false entries in the books of the 
bank with intent to injure and defraud the bank. 
Such an offense is forgery at common law. In Com. 
v. Ketner, 8W. N. 183, 10 Cent. L. J. 345, the pris- 
oner was indicted as cashier of a National Bank with 
embezzling the funds of the bank, and he was dis- 
charged upon habeas corpus for the reason that the 
offense was not indictable at common law, and our 
statutes defining and punishing the offense do not ap- 
ply to National Banks. Here the indictment charges 
an offense which was a crime at common law. In 
Com. v. Beamish, 31 P. F. Sm. 389, it was decided 
that the fraudulent alteration of a book known as a 
tax duplicate was forgery at common law. Itis plain, 
under this authority, the plaintiff in error could have 
been indicted for forgery. Affirmed. Opinion by 
Paxson, J.—Com. v. Luberg. 


INSOLVENCY — BANKS — DEPOSITORS — DISCOUNT 
OF NOTES — INSOLVENCY OF DEPOSITORS — WHEN 
BANKS MAY CHARGE AN INSOLVENT DEPOSITOR’S 
ACCOUNT WITH THE AMOUNT OF AN UNMATURED 
Notg DUE TO 1T—RIGHTS AS AGAINST ASSIGNEES 
OF DEPOSIT BY CHECK OR OTHERWISE.—1. in case 
of the insolvency of the borrower before actual pay- 
ment of the money by the lender, am equitable right, 
analogous to the doctrine of stoppage in transitu be- 
fore the actual delivery of goods, may be exercised by 
the lender. 2. Although the relation between a bank 
and its depositor is that of debtor and creditor, and 
the bank has no lien upon the fund on deposit for the 
depositors’s future liability to it, and although a de- 
positor may assign his deposit for value by check or 
otherwise, notwithstanding the fact that the bank 
bolds liabilities of the depositor unmatured at the time 
of the notice of the assignment, nevertheless, when a 
bank has extended its credit to a’ depositor by dis- 
counting his note, but learns of his insolvency before 
payment, or notice of any checks drawn upon the 
fund, the bank may withdraw the credit upon tender- 
ing him the consideration—i. e., the notes and the 
amount of the discount. 3. On March 28, 1877, a bank 
agreed by letter with its depositor, A, to discount a 
new note in renewal of one atventy discounted and 
maturing on the following April 2, and received the 
new note and collateral, with the amount of the dis- 
count, before that date. On April 2, after business 
hours, the bank returned the original note. On April 
8, the bank learned that A had that day confessed in- 
solvency, and the bank thereupon charged A’s ac- 
count with the amount of the renewal note, tendering 
back the note and collaterals, and the amount of the 
discount. Inasuit brought before the date of the 
maturity of the renewal note by A for the use of B 
and C, holders of checks drawn by A on April 2, but 
not presented for payment until after notice of the 
insolvency had been received by the bank, and also 
assignees by assignment under seal of the whole fund 
on deposit: Held, that the plaintiffs could not recoy- 
er. Affirmed. Opinion by TRUNKEY, J. MERCUR 
and STERRETT, JJ., dissenting.—Dougherty v. Cen- 
tral Nat. Bk. 9 W. N. 1. 








QUERIES AND ANSWERS. 


——e 


[*,* The attention of subscribers is directed to this depart- 
ment, as a means of mutual beneft. Answers to queries will 
be thankfully received, and due credit given whenever request- 
ed. The queries must be brie/; long statements of facts of 
particular cases must, for want of space, be invariably reject- 
ed. Anonymous communications are not requested. } 





QUERIES. 


32. A and B own a tract of land as tenants in common. 
B without the knowledge of A, builds a house on a part 
of the land and occupies it tor several years, atter which 
A sues for partition. Has B a right to have set-off to 
him, as part of his share, the land on which his house 
stands, at a valuation exclusive of his improvements? 
If not, is he entitled on the partition to the value of his 
improvements to be taken in land? G. 

(Our correspondent will find his query No. 38 (10 Cent. 
L. J. 437) answered in a subsequent number of that vol- 
ume. See 10 Cent. L. J. 498.—Ep. CENT. L. J.] 





33. A entered the S$ 1-2 of sec. 1. By mistake govern- 
ment issued patent to A for N 1-2 of sec. 1. Subsequent- 
ly B entered N 1-2 of sec. 1, and received patent there- 
for. What are the respective rights of A and B? Both 
patents are of record in orderin which they were issued. 

Greenfield, Iowa. a. F. 


34. A, induced by the statements of B that his wife C 
owned some wild land in Missouri, the legal title of 
which was in himself; that he meant to make her a deed 
to.it, and that she then could make a good title, and af- 
terwards finding B’s warranty deed, (setting forth a full 
consideration) in C’s possession, then and there pur- 
chased said land of her by warranty deed, (as a feme 
sole) for its full value, being also farther induced by the 
false representations of C that she had obtained a di- 
vorce from her husband. Both of said deeds were ac- 
knowledged before a justice of the peace in the State of 
Illinois. Subsequently B represented to D that the con- 
veyances of himself to C, and C to A, ‘were all right’’ and 
that he would never interfere, which was communicated 
to A, who afterwards sold said land, (the two said deeds 
having been placed on record) by warranty toE, who 
put his deed on record and took possession of the land. 
Afterwards E sold it to F, who is in possession. Can the 
heirs of B and C, in the lifetime of the latter, and after 
the death of the former, recover the land in ejectment? 

Carthage, Mo. J.P. 


35. In a suit for foreclosure, in which service was had 
by publication, a personal judgment was rendered 
against the defendants for the amount of the note and 
mortgage; the mortgage foreclosed, the land sold, sale 
confirmed, sheriff's deed made and purehaser put in 
possession of the premises. Afterwards defendants ap- 
peared and moved to set aside the judgment because 
they were and had been residents of the State all of said 
time,and had not been served with a summons. Said 
motion sustained by the court, judgment and decree set 
aside, and defendants allowed to answer. This case 
is still pending. The purchaser then brought action to 
recover the purchase-money from said judgment-cred- 
itor, and same court held that the action could not be 
maintained for the reason that the purchaser acquired 
& good and valid title at said sale under judgment. 
Query—What judgment can be rendered in the original 
case? P. 

Winfield, Kas. 





$6. On Feb. 20, 1880, A leased farm lands of B, to be 
planted in corn; rent to be paid in one-third of the 
crop. On March 20, 1880, before the corn was planted, 
the following agreement was written on the lease: “It 
is hereby agreed that the term of this lease shall expire 
on the lst day of July, 1830, at the option of the said B,” 
signed by Aand B. A, withthe knowledge of B, planted 
the landin corn. On the 2lst day of June, 1880, before 
said corn was matured, B informed A by letter that he 
had elected to terminate the lease on July 1, 1880. A re- 
fused to give up possession of the premises leased, and 
on July 14, 1880, B sued him in action of forcible detain- 
er, for possession of said land. What kind of a tenancy 
did said lease, and subsequent agreement thereon writ- 
ten, create? What are the rightsof the parties under 
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the laws of Kansas, which give a tenant at will sighs to 
thirty days notice to quit? P. 
Abilene, Kas. 





ANSWERS. 

15. [11 Cent. L. J. 78.] The statutes of various States 
changing estates tail into estates in fee simple absolute 
are construed to allow the fee tail and a succeeding 
remainder to arise, and then destroy the remainder by 
the statutory conversion of the estate tail to the fee sim- 
ple absolute, with much the same effect as if tenant in 
tail, with remainder over, had suffered a recovery, and 
thereby cut off the remainder. Lion v. Burtiss, 20 Johns. 
483; Wilkes v. Lion, 2 Cow. 333, 392, 393. A. Y. 8S. 

Madison, Wis. 





27. {11 Cent. L. J. 158.) “The filing of a creditor’s bill 
creates a lien in equity upon the lands described in the 
bill, entitling the plaintiff to priority over other cred- 
itors.’’ 1 Fed. Rep. 571; 2Sanf. Ch, 494; 24 How. 352; Miller 
v. Sherry, 2 Wali. 249. A conveyance fraudulent as to 
creditors is binding onthe grantor, so that there is no 
estate, legal or equitable, remaining in him on which a 
judgment lien can attach. The lien only attaches on the 
avoiding of the deed by the creditor, so that he who 
‘avoids the deed has the prior lien. Rappleye v. Bank, 
Supreme Court of Lilinois, Feb. 4, 180, 9 Rep. 469. 


Helena, Ark. J.T 


27. [11 Cent. L. J 158.) “ Vigilantibus jura subveniunt.” 
Priority is obtained by the creditor who first files his 
bill to attack a fraudulent conveyance, where judg- 
ments are rendered after such conveyance. 1 Paige, 
637; Story’s Eq. Pi. 138; Ballentine v. Beall, 3 Scam. 203; 
Lyon v. Robbins, 46 Ill. 276; Miller v. Sherry, 2 Wall. 238. 

Quincy, Il. Sam. WOODS. 





31. [11 Cent. L. J. 178.] If the party suing the attach- 
ment out of the justice’s court is not party or privy to 
the replevin suit, he canin no way be affected by it, or 
any judgmenttherein. Res inter aliosacta. See 1 Starkie 
on By. 52; 3 Id. 1300; 4 Man. & G. 282; 1 Mete. (Mass.) 55; 
Broom’s Legal Maxims, p. 953, e¢ seg. aud notes and au- 
thorities. M. THOMPSON. 

St. Louis, Mo. 





{11 Cent. L, J. 138.) The answers ‘given to this 
query in 11 Cent. L. J. 68,1 think are opposed to the 
weight of authorities on the question, although prob- 
ably governing the construction in Indiana. Fora dis- 
cussion of the opposite view to the one cited, see 44 
fowa, 309; 58 Ill. 124; 24 Wis. 346; 68 Ill. 197; 45 lowa, 447; 
Wait’s Action and Defenses, Vol. 4, p. 535, and cases cited. 

Cedar Rapids, lowa. F. A. SIMMONS. 





28. {11 Cent. L. J. 158.] A’s share is $2,763.16; C’s share 
is $736.84. A’s share is 3-5 or 15-25 of whole estate; C’s 
share is 2-5 of 2-5, or 4-25 of the whole estate. B’s share 
being more than exhausted by his debt, the remaining 
$3,500 is to be divided between A and C in the proportion 
of 15-25 to 4-25; that is, 15 to 4, or every time A gets $15, C 
gets #4, or of every $19A gets $15, C #4. Therefore A 

‘will get $15 and C $ as often as 19 is contained in 3,500; 
3,500 divided by 19 equals 184.21; whence 4 times 
184.21 equals $736.64, C’s share, and 15 times 184.21 equals 
$2,763.16, A’s share. Sam. Woops. 

Quincy, Il. 

& [W.0O. Henderson, Columbus, Ohio, and “L,” Groes- 
beck, Texas, send similar answers to this query.—Ep. 
CENT. L. J 
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CURRENT TOPICS. 


In the current adjudications which have come under 
our notice during the past week, definitions have 
played a very important part. First, the Supreme 
Court of Alabama,in Walker v. State, was called upon 
to apply the common requisite of the crime of bur- 
glary, viz.: ‘*breaking and entering,’’ to the facts ofa 
rather novel case. The evidence showed that the 
prisoner was caught under acorn crib when he con- 
fessed that he had some weeks before taken a large 
auger, and going into the crib, had bored a hole 
through the floor, from which the corn, being shelled, 
ran into a sack which he held under it, after which he 
closed the hole with a cob. He was convicted of 
burglary; and on appeal to the Supreme Court, the 
conviction was sustained. Said Brickell, C. J.: ‘*The 
lifting the latch of a door, the picking of a lock or 
opening with a key, the removal of a pane of glass, 
and indeed the displacement or unloosing any fasten- 
ing the owner has provided as a security to the house, 
is a breaking, an actual breaking, within the meaning 
of the term, as employed in the definition of burglary 
at common law, and as it is employed in the statutes. 
In Hughes’ Case, 1 Leach C. C. 178, the prisoner 
had bored a hole with a centre-bit through the panel 
of the house door, near to one of the bolts by which it 
was fastened, and some pieces of the broken panel 
were found within the. threshold of the door; but it 
did not appear that any instrument except the point 
of the centre-bit, or that any part of the prisoner’s 
body had been within the house, or that the aperture 
made was large enough to admita man’s hand. The 
court were of the opinion that there was a sufficient 
breaking, but not such an entry as would constitute 
the offense. The boring of the hole through the floor 
of the crib was a sufficient breaking, but with it there 
must have been anentry. Proof of a breaking, though 
it may be with an intent to steal or the intent to com- 
mit a felony, is proof of one only of the facts making 
up the offense, and is as insufficient as proof of an en- 
try through an open door, without breaking. If the 
hand or any part of the body is intruded within the 
house, the entry is complete. The entry may also be 
completed by the intrusion of atool or instrument with- 
in the house, though no part of the body be introduced. 
* * * * When no part of the body is introduced, 
when the only entry is uf a tool or instrument intro- 
duced by the force and agency of the party accused, 
the inquiry is, whether the tool or instrument was 
employed solely for the purpose of breaking, and 
thereby effecting an entry; or whether it was em- 
ployed not only to break and enter, but also to aid in 
the consummation of the criminal intent, and its 
capacity to aid in such consummation. Until there is 
a breaking and entry, the offense is not consummated. 
The offense rests largely in intention, and though 
there may be sufficient evidence of an attempt to com- 
mit it, which of itself is a crime, the attempt may be 
abandoned; of it there may be repentance before the 
consummation of the offense intended. The breaking 
may be at one time and the entry at another. The 
breaking may be complete, and yet an entry never ef- 
fected. From.whatever cause an entry is not effected, 
burglary has not been committed. When one instru- 
ment is employed to break, and is without capacity to 
aid otherwise than by opening a way of entry, and 
another instrument must be used, or the instrument 
used in the breaking must be used in some other way 
or manner, to consummate the criminal intent, the 
intrusion of the instrument is not of itself an entry. 
But when, as in this case, the instrument is employed 
not only to break, but to effect the only entry contem- 
plated and necessary to the consummation of the 
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criminal intent; when it isintruded within the house, 
breaking it, effecting an entry, enabling the person in- 
troducing it to consummate his intent, the offense is 
complete. The instrument was employed not only for 
the purpose of breaking the house, but to effect the 
larceny intended. When it was intruded into the crib, 
the burglar acquired dominion overthe cornintended 
to be stolen. Such dominion did not require any 
other act on his part. When the augur was withdrawn 
from the aperture made with it, the corn ran into the 
sack used in its asportation. There was a breaking 
and entry enabling him to effect his criminal intent 
without the use of any other means, and this satisfies 
the requirements of the law.’’ 





In Nuckolis v. Com., 22 Alb. L. J. 163, it was a 
game of poker which the court was called upon to con- 
sider, and the words ‘‘tables of the like kind’’ which 
it endeavored to interpret. In that case the Supreme 
Court of Appeals of Virginia ruled that the game of 
draw poker was not a game of the like kind with faro, 
keno, ete., and did not come within the meaning of 
the statute against keeping tables for such games or 
*‘tables of the like kind.’’ The court said: ‘‘In re- 
gard to what is a table of the like kind with those 
specified in the statute, according to its true intent 
and meaning, there are two decisions of this court 
which seem to settle the matter beyond all controver- 
sy. They are Commonwealth v. Wyatt, 6 Rand. 694, 
decided in 1828; and Huff’s Case, 14 Gratt. 648, decid- 
ed in 1858. In Wyatt’s Case it was unanimously held 
by the late general court. in an opinion delivered by 
Daniels, J., that ‘the distinctive feature in the char- 
acter of the games called A B C and E O and faro 
bank, is that the chances of the game are unequal, 
all other things being equal, and those unequal 
chances are in favor of the exhibitor of the games 
or tables. If other games resemble those standard 
games in that distinctive feature, they come within 
the terms of the 17th section of the Gaming Act 
(corresponding with the 1st section of the present 
Gaming Act), being ‘gaming tables of the same or 
like kind,’ and are liable to the penalties denounced 
against those standard games, whatever may be the 
denomination of those other games, and whether 
played with cards, dice, or in any other manner.’ In 
Huff’s Case it was unanimously held by this court, in 
an opinion delivered by Allen, P., that ‘an indict- 
ment for gaming under the 1st section of chapter 
198 of the Code (corresponding with the Ist section of 
the Gaming Act in the present Code), must charge 
the playing of one of the games specified; or it must 
show by averment. that the gaming charged is of the 
like kind as those specified—that is, that the chances 
of the game are unequal, all other things being equal.’ 
These two cases clearly show that the game proved to 
have been played in this case was not a game of the 
like kind with any of those specified in the statute, as 
it was clearly not one of the games so specified.’’ See, 
also, Stith v. State, 13 Ark. 680. On the other hand, 
in Kennon v. King, 2 Mont. 437, the court held that 
poker was a game of chance, and they would take ju- 
dicial notice of it. 


While the courts of our country were thus engaged 
in defining words and phrases, the Chancery Division 
of the English High Court of Justice, found even more 





difficulty in construing a much more common word, 
In re Parker, 28 W. R. 823. a testator had left a por- 
tion of his property to his second cousins, and the 
question arose whether the term ‘‘second cousins’’ 
included first cousins once removed. The court, af- 
ter a lengthy review of the case, decided this in the 
negative, Jessel, M. R., saying: ‘‘Now what does 
the testator mean? First cousins clearly means, cousins 
german, both in ordinary parlance and according to 
the authorities. So, too, the words ‘ second cousins ” 
have a well-known meaning, as signifying collateral 
descendants from a common great-grandfather. No 
doubt as to the meaning has been suggested. But it 
is said that I am bound to alter that meaning because 
of certain decisions. Now, unless they lay down 
some principle they do not bind me, and accordingly 
it is said that this is the principle they establish: that 
a gift to ‘second cousins’ is a gift to all persons re- 
lated within that degree. Has it been so laid down? 
I look at the first case, which Iam bound to say suc- 
ceeding judges have misunderstood. It is Mayott v. 
Mayott, 2 B. C. C. 125. That case is stated much more 
fully in the note which I find in the best edition; and 
it there appears that the same persons, and no others, 
must have been living at the date of the will and the 
death of the testator; and therefore that at the date of 
his will he had no second cousins. It Was evident that 
he was referring to some persons whom he knew, and 
consequently it was necessary to hold that he used 
‘second cousins’ in an improper sense. The decision 
accordingly was that he meant persons within the same 
degree of relationship; so that even his grandniece 
was included. With all respect, I should not have let 
in the grandniece, but in other respects I see no ob- 
jection to the decision. Nothing is better settled than 
that where there is no person or property answering 
the description, the court looks to see if there is not 
some One or something that may be within it. That 
is all that that case really decided. The next case 
is Sileox v. Bell, 1S. & St. 301. The report does 
not state what relations the testator left; it is ev- 
ident that the decree did not follow the words of the 
will, but we can not see why the direction was framed 
as it was. If, however, you look at Mr. Sugden’s ar- 
gument, you will see that Mayott v. Mayott is al- 
together misdescribed by him; and’yet the Vice-Chan- 
cellor in his judgment follows that argument. So 
here we have a case, in my opinion, entirely wrong, 
where the Vice-Chancellor was clearly misled by 
counsel, a counsel no doubt of great influence and 
eminence, as to the effect of Mayott v. Mayott. The 
next case is an illustration of the danger of following 
authorities without looking at them. It is Charge v. 
Goodyer, 3 Russ. 140. There the gift was to first and 
second cousins, and the report says: ‘It was admitted 
that the bequest to first and second cousins, had it 
stood unmodified by any circumstance or expression, 
would have included all persons of the degree of sec- 
ond cousins—that is, first cousins once removed, and 
first cousins twice removed.’ It then refers to Mayott 
v. Mayott, and Silcox v. Bell, and throughout speaks 
of that as the legal construction of the gift; and in his 
judgment the Master of the Rolls gives no decision as 
to whether that was the legal construction, although, 
with all respect, it seems to me that that was the 
point before him. Those are the cases supposed to 
establish the proposition that a gift to second cousins 
isa gift to all within the degree of second cousin. 
But there is also‘a good deal of authority the other 
way. There is the case of Corporation of Bridgnorth 
v. Collins, 15 Sim. 541, in which Vice-Chancellor 
Shadwell held that second cousins meant second cous- 
ins, and nothing else. Then there are two cases before 
the Lord Chancellor. The one, Sanderson v. Bayley, 
4M. & Cr. 56, decided two things—tirst, that cousin 
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means cousin german; and, secondly, that first cousin 
once removed does not mean second cousin. In the 
other, Stoddart v. Neison, 3 W. R. 592, 6 DeG. M. & 
G. 68, the question was whether cousin did not mean 
first cousin once removed and second cousin; and the 
Lord Chancellor in deciding in favor of the first cousins 
simpliciter, uses words which evidently refer to what, 
as I have pointed out, occurred in Mayott v. Mayott. 
When you look at the case, the most that can be said 
against it is that the Lord Chancellor does not appear 
to have noticed that in the case before Lord Kenyon 
there was no person to answer the one description. 
As regards the case of Blower’s Trusts, 19 W. R. 666, 
L. R. 6 Ch. 351, I have only to remark that it shows 
that modern judges are coming to this principle, that 
in questions of construction you are not to alter the 
well-defined legal meaning of words unless there are 
circumstances in the nature of the gift or by way of 
context to show that the testator had a different 
meaning, including in such circumstances the state of 
affairs at the date of the will.’’ 








RECENT LEGAL LITERATURE. 


McCRARY ON ELECTIONS. 


The first edition of this work having been ex- 
hausted, a new one is now presented, revised and in 
an enlargedform. The merits of this book are well 
known. It is a treatise, written in an agreeable and 
clear style, and discussing fully and freely doctrines of 
the American Jaw in regard to elections. Not being 
confined, like a digest, to a mere statement of the de- 
cisions on the subject, and written by one of consid- 
erable experience in contested election cases in Con- 
gress. and one, too, who exhibits ability and impar- 
tiality in his investigation of disputed points, it is 
ealcuJated to assist in the work of crystallizing the 
rules applicable to election cases into a sym- 
metrical addition to the American common law. 
The present edition has the new features of 
two entirely new chapters, and also the ad- 
dition of a large number of new sections, the 
most of which are but short, but in which are stated 
the latest decisions in Congressienal committees and 
in the courts. One of the new chapters, on ‘‘The 
Conduct of Elections,’’ has already been printed in 
The North American Review. The decisions on the 
subject of clections being comparatively few, Judge 
McCrary has found it convenient to print his citations 
of authorities in the body of the text to which they 
respectively pertain; thus there is furnished a consec- 
utive reading of text and citations, and an agreeable 
absence of foot-notes. 

It is to be regretted that the letter-press is far infe- 
rior to the literary and legal quality of the book. De- 
fective proof-reading, poor printing on many pages, 
and a total failure to exhibit the numbering of the 
current chapter on each page, are blemishes upon the 
fair work of the distinguished author — blemishes 
which indicate a want of experience on the part of the 
publishers. 


A Treatise on the American Law of Elections. By 
Geo. W. McCrary, Judge of the United States Circuit 


Court, Eighth Circuit; late member of the House of 
Representatives of the United States, and Chairman of 
the Committee on Elections of that body. Second edi- 
tion, revised, enlarged and improved. Keokuk, Iowa: 
R. B. Ogden. Chicago: E. B. Myers. 1880. 





NOTES. 


—tThe Maine election this year presents a question 
which, though not very important in its immediate 
results, is suggestive of a wide field of interest in 
constitutional or political law. There will be sub- 
mitted to the electors a constitutional amendment 
which, if adopted, will take effect upon the canvass 
of the ballots cast at the same time with the 
vote on the amendment. The present Con- 
stitution requires a majority of the votes cast 
to elect a governor—that is to say, a number for 
one candidate greater than the number for all others 
together. The proposed amendment requires only a 
plurality—that is to say, a number higher than the 
number for any other one candidate. The clause 
which presents the point to which we refer is a dec- 
laration that such plurality shall suffice to elect at the 
election of 1880, at the time when the amendment is 
submitted. 


—wWe do not asa rule in our editorial pages do 
much gratuitous advertising for clients, but the follow- 
ing advertisement which we ran across in a Canadian 
paper seems good enough to preserve: ‘‘Wanted im- 
mediately, a sound, honest, fearless, and independent 
lawyer to conduct a conspiracy case and a couple of 
other cases in connection therewith; one capable, 
ready, and willing to handle a half-dozen or more of 
defective confreres in succession, a partisan notary, a 
derelict police magistrate, and a couple less conspieu- 
ous, regardless of the positions they occupy, just as 
the advertiser would do with dishonorable brothers if 
he had them. None but a God-fearing man, one who 
is proof against tamperers, bribers, all evil tendencies 
and temptations need apply. To such a one a munifi- 
cent reward will be given on the completion of the 
task assigned him.’’ For the benefit of such of the 
American bar who are ‘‘sound, honest, fearless, in- 
dependent, ’’ and likewise ‘‘God-fearing,’’ and who 
might desire to respond, we will state that the adver- 
tiser hails from the City of Montreal in the Province 
of Quebec. 


—tThe Solicitor’s Journal has also been consider- 
ing the performance of Dr. Tanner from a legal 
standpoint, and suggests one way in which he might 
possibly have'been visited with the penalties of the law. 
The life and limbs of every citizen, it says,are under the 
the safeguard and protection of the State, because they 
may be called on for the service ofthe State. See Co. 
Litt. 127b. ‘‘Hence,’’ says Coke, ‘‘in my circuit, 
in anno 1 Jac. regis, in the county of Leicester, one 
Wright, a young. strong, and lustie rogue, to make 
himselfe impotent, thereby to have the more colour to 
begge, or be relieved without putting himself to any 
labour, caused his companion to strike off his left 
hand; and both were indicted, fined, and ran- 
somed therefor, and that by the opinion of the rest of 
the justices, for the cause atoresaid.’’ Dr. Tanner has 
imperiled the life which belongs to the State; could 
not both he and his abettors be indicted for that of- 
fense ?——-Barbour’s Reports are not worth much to 
the lawyer according to the Albany Law Journal: 
**Their usefulness’’ it says, ‘‘decreases every year. 
Their authority in this State is smal]; in other States 
almost nothing. Nearly every principle has been set- 
tled for us by our Court of Appeals. While Johnson, 
Wendell, Hill, Denio and Paige continue to be highly 
respectable authorities, here and throughout this 
country, Barbour is rarely cited, in our ultimate 
court, except by ingenious counsel to muintain some 
nntenable position.’’ 








